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KENTUCKY CONVENTION—CODIFICATION—LAW REFORM. 


[ We make the following extracts from the debate in the Kentucky Convention, on 
one of the most important topics of the day. We subjoin a portion of the corres- 
pondence on the same subject, in which we were personally concerned. We congratu- 
late the people of Kentucky on the triumph of the friends of reform. Eb.] 


CODIFICATION OF LAWS, PRACTICE, AND PLEADINGS. 


Mr. Mayes moved a reconsideration of the vote, by which the 
Convention adopted the reports of the committee on miscellaneous 
provisions, with the view of moving a reconsideration of the vote 
by which the Convention adopted the section, offered by the gen- 
tleman from Ballard and McCracken, (Mr. Gholson,) to appoint 
commissioners to codify the law. 

Mr. President, together with many other gentlemen, I voted for 
the adoption of the article offered by the gentleman from Ballard, 
as an additional section to the report of the committee on miscel- 
laneous provisions. I gave this vote without having given to the 
subject much reflection, and I suppose others supported it, regarding 
it as a matter of but little consequence. I have, since the adoption 
of that section, thought somewhat upon the subject, and am 
satisfied that the vote by which the latter branch of the section 
was adopted, should be reconsidered; and even should the first 
part of the section be retained, which I am sure should not be 
done, that part ought unquestionably to be rejected. I therefore 
move a reconsideration of that vote. The first part of the section 
provides that the Legislature shall at its first session after the 
adoption of the Constitution we are attempting to make, appoint 
not less than three nor more than five persons learned in the law, 
to arrange and revise all the Statute laws of this State, whether 
of a criminal or civil character, and sir, that the revised code shall 
be in plain English. I do not suppose that it is intended that this 
revised code shall become the law of Kentucky, unless it be first 
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submitted to the Legislature for adoption, nor until it be in fact 
adopted as such by that body, for if these three or five persons are 
u to enact the laws, then we would do well to do away with the 
i Legislature altogether, and appoint at once some three persons to 


ye enact all such laws as may be necessary for the good government 
a ofthe State. But sir, why make a constitutional prevision declaring 
ee. it to be the absolute duty of the Legislature to do this thing? 
: ey Has not the Legislature now the right to appoint persons to 
oe arrange and revise the statutes for re-adoption? It has that right, 


and has exercised it. That body in time to come will have the 
same right, and will no doubt exercise it, if it shall be thought 
prudent so todo. During the session of 1844-5, I believe it was, 
two eminent gentlemen, (“learned in the law,”) Ben. Hardin and 
Owen G. Cates, Esqs., were appointed by the Legislature, to revise 
and get together the whole law of the State pertaining to its 
revenue—these gentlemen performed the duty assigned them, and 

. reported the fruit of their labor to the succeeding Legislature, of 
ae which I had the honor to be a member, for re-adoption. 

This report, containing as it did the whole of the Revenue law 
of the State, and having been prepared at the cost of much time 
Bes and labor, was referred by the House of Representatives to the 
| é { appropriate committee, and was considered in committee, was 
Ba: reported back to the House with that committee’s opinion, that 
: a the work had been well done; the result, however, was that the 

# Legislature declined to act upon it, and it lies now among the 
matter unacted upon by the Legislature. An appropriation, how- 
ever, was made—and properly too—of three hundred dollars, to 
pay for the revision of the Revenue laws, and was drawn from 
the treasury. The gentlemen engaged in the work thought it too 
little. ‘So, I presume, that should this section be retained, the 
three or five gentlemen must, under it, necessarily be appointed 
by the Legislature, and they must go on and arrange and revise 
the three large volumes containing our Statute laws, and there are 
session acts undigested since Loughborough’s Digest was published, 
sufficient to make a fourth volume perhaps as large as either of 
the three, and after all this has been done, they are to report the 
arranged and revised Statutes to the Legislature, that they may 
be re-enacted or not, as may be thought best; for I repeat that it 
surely cannot be intended, that these revised Statutes shall con- 
stitute the law of Kentucky, unless they first have the sanction of 
legislative enactment. But, sir, whether this work shall be 
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re-enacted or not, it must be paid for. We had better, | think, 
count the cost before we place this section permanently im the 
Constitution. I am satisfied that no good will come of it, and 
the cost will be very considerable. It will no doubt be a lucrative 
business for the gentlemen “ learned in the law” who may receive 
the appointment; it will certainly be a losing business for our 
constituents. The Legislature has ever had, and ever will have, 
the power to revise and arrange the law. There are at all times, 
gentlemen in that body possessed of high legal attainments, and 
of such are the committees on the Judiciary of both Houses usually 
composed., The second branch of the section is, in my judgment, 
still more objectionable than the first. It proposes that three 
persons, learned in the law, shall be appointed to prepare a Code 
of Practice for the Courts; and these gentlemen are to abridge 
and simplify the rules of practice, but they are to report to the 
Legislature from time to time, the result of their labors, for its 
adoption or modification. We all know that the Legislature now 
has, and ever has had the power to abridge and simplify the rules 
of practice in our Courts. 

It is here, however, made imperative on the Legislature to 
appoint these persons, and it will become their duty to abridge 
and simplify the rules of practice; but the Legislature may refuse 
to adopt such rules as they may direct to be observed, or it may 
modify or change them in any way it may think proper. And 
these gentlemen are, from time to time, to report their labors to 
the Legislature. This looks to me as if their appointment is to 
be permanent, and the State is every year to pay them for suggest- 
ing to the Legislature such changes as they may think should be 
made in the rules of practice. These suggestions, I apprehend, 
would cause endless discussion in the Legislature, as to the 
propriety of the changes proposed to be made in the rules of 
practice—would operate as a constant drain upon the treasury, 
and would result in no good to our common constituency. I am 
decidedly in favor of the principle contained in the section, but 
am satisfied that it cannot, with propriety, be introduced and made 
part of the Constitution. It should be left with the Legislature, 
where it properly belongs. The State should not be compelled 
to employ, at an enormous expense, some six or seven gentlemen, 
“learned in the law,” to do this service, and still let it be left with 
the Legislature to approve or disapprove it. For, although it may 
cost the State thousands to Have the work done, yet after it has 
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been accomplished, it may, and probably will, be rejected; and 
the enly persons who will have been benefitted by it will be such 
persons, “learned in the law,” as may receive from the Legislature 
the appointment indicated in the section. I trust, sir, that the 
vote by which the section was adopted will be reconsidered, and 
that the section will be rejected, and the State save the heavy, 
and as I am satisfied, useless cost, which will inevitably result, if 
it be retained as part of the Constitution. I do not know or 
believe, that the people, our constituents, desire that any such 
principle be incorporated into the Constitution. 

Mr. Guouson. I regret that the gentleman from Graves should 
now attempt to impose obstacles to the accomplishment of a work 
which is so loudly called for. What possible objection can there 
be to a provision like this? I appeal to the farmers of this body, 
who know the necessity of a codification of the laws, to sustain 
it. I appeal to the magnanimity of the lawyers of this house to 
sustain a provision which is clearly for the benefit of the common- 
wealth. When | charged it upon the gentleman from Nelson (Mr. 
Hardin) the other day, that with all his ability he could not find 
many of the Statutes of this Commonwealth, he did not deny it 
then, nor will he do it now. How then can the farmers and com- 
mon plain citizens be expected to do that which an eminent lawyer 
admits his inability to do? With respect to the expense to be 
incurred, to which allusion has been made by the gentleman from 
Graves, I desire to say that I am willing to pay a proper compen- 
sation for the work that may be performed, and so I doubt not are 
my constituents. It cannot cost a tythe of what the gentleman 
supposes: but if it does cost it all, sir, there is nothing that my 
constituents will more readily pay for than laws which they can 
find, and understand when found. And even if the Legislature 
shall, as it is intimated they may, reject the digest that may be 
prepared, under this provision, we shall have the confidence of 
our fellow citizens for the attempt we may have made to make the 
laws plain and intelligible. 

I protest against any alteration of this provision. _I hope that 
all foreign and heathenish words words will be dispensed with, 
and that the English language alone will be used. I wish also 
that every law shall relate but to one subject. Our code of laws 
will then be readily referred to, and easily understood, and justice 
may be dealt out equally to all. If it is the desire of gentlemen 
here that the laws shall be simplified, I trust they will sustain this 
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section. I admit that the retention of this section may militate 
against the interests of lawyers, but it will enable the plain, 
unlettered men of the Commonwealth to know what are the laws 
under which they live. Besides this, it will aid the administrator 
of justice, inasmuch as it will be the means of removing the diffi- 
culties under which Justices of the Peace, and even the Judges on 
the bench, labor in consequence of the many conflicting laws and 
decisions which now perplex and annoy them, and render justice 
so uncertain. 

Mr. Nurrautt. Chitty I believe is the best writer on pleadings, 
and if he has not been able to lay down clear, intelligible and 
useful rules, I shall despair of obtaining them from any commission 
that we may appoint. Eminent as many of our lawyers are, the 
task will be a herculean one to whoever may undertake it. As to 
the use of certain Latin words, I am of opinion that they have 
become so common and so well understood, and are from their 
use so very expressive, that we had better not interfere with them, 
and create confusion by the change. 

Mr. Treixrr. My principal object in rising now is, to correct 
an error into which the gentleman from Graves appears, uninten- 
tionally, to have fallen. I remarked, when this question was 
before the Convention on a former occasion, that I would vote for 
this resolution. The question is an important one, but in conse- 
quence of the previous question being called before the discussion 
was fairly opened, I had not then an opportunity of saying what 
I intended. 

I do not believe that there are many members of this house who 
would not agree that the object aimed at is desirable, provided it 
can be attained without too much expense and labor. But are 
gentlemen aware, when they vote for that proposition, of the 
expense and labor it will cost? I will state a fact which is within 
the knowledge of more lawyers than myself, that the Legislature 
of Louisiana, many years ago, under a clause similar to the one 
now under consideration, made a contract with Mr. Livingston, 
one of the most distinguished jurists in the United States, requiring 
him to prepare a code of practice for that State. Mr. Livingston 
was engaged in this work for three years. The original contract 
between him and the commissioners appointed by the Legislature, 
was, that he should perform this duty for the sum of $25,000; but 
in consequence of the immense labor, and the commissioners being 
satisfied that the compensation was wholly inadequate to the 
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work which he had performed, and looking also to the probable 
benefit which the State would derive from that work, they agreed 
afterwards to give him the additional sum of $15,000; and the 
Legislature ratified that agreement by a majority of four to one. 
Forty thousand dollars, then, were given for what is now, in 
Louisiana, called the “ Livingston code.” He revised, it is true, 
the Civil-code. 

The gentleman has made some remarks about special pleading. 
If he supposes that lawyers are more in favor of special pleading 
than other men, he is greatly mistaken. The great object that all 
lawyers have in view, is to come at the truth. How are you to 
do it? Can you do it better by the Civil code? If you can, take 
the plan of Mr. Livingston and adopt the Civil code. 

I will now tell the house what can be done at a very small 
expense. I would suggest a modification of the clause now under 
consideration, and do away with the difference between Chancery 
and Common law proceedings. Take now the simplest kind of 
action—that of assumpsit, and you have an action that can be got 
through with in three or four months. For example, A files in 
Court a claim against B for the sum of $500 for goods and mer- 
chandise. He calls upon B to say, “did you buy all the property 
named in that account, and at what price? If you did not buy it 
all, how much, and what articles did you buy? If you did not 
buy it at the price therein stated, then at what price did you buy 
it? If you did not buy it at any specified price, did you buy it 
with the understanding to pay what it is worth, and, if so, how 
much is it worth ?” 

Now, B acknowledges that he bought all the articles, but with- 
out a fixed price on all. Very well; take a judgment for that. 
He acknowledges that he bought all except a pair of boots, which 
are charged seven dollars, for which he only agreed to pay five. 
Then you take a judgmentso far. Now what would be the result 
of such a course as this? Why, you save a vast amount of time 
and expense, and you narrow down the question in dispute to the 
mere matter of two dollars. I only give this as a sample of the 
method by which our pleadings might be improved. Do away 
‘with the general issue, and require a man to answer to each 
particular of a bill. You compel the plaintiff to file a bill of par- 
‘ticulars, and the defendant to make a statement of how much is 
trué, and how much is not true. Can that be attained under the 
resolution now suggested? That will depend upon the construction 
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which the Legislature may give to the clause. I am inclined to 
think that the Legislature will adopt some similar plan. Surely 
the gentleman does not intend that we should do away with our 
whole system of pleadings? I am inclined to think, sir, that if 
we wish to attain the great ends of justice, they will be much 
better attained by special pleading than by general pleading. 
There is a law now on the Statute book called Bob Johnson’s 


law, which was framed especially for the purpose of reaching the . 


ends proposed by the gentleman from Ballard. You cannot frame 
a broader or a simpler law than this. But has it ever been acted 
upon? No. Why? Because when it struck out one system of 
pleading, it did not furnish another in its place; and we lawyers 
are generally safe, practical men. 

Now, if I understand the gentleman correctly, he complains not 
that the ends of justice are not attained, but that they are attained 
in a manner unintelligible by the great mass of the people. But, 
sir, the gentleman will certainly admit that it is better they should 
be thus attained than not attained at all. If you strike out one 
plan, give us another, that will be equally as intelligible, and 
more simple; otherwise you gain nothing by the change. Give 
us a plan that will answer the purposes of justice, and be more 
simple than that now in use, and I will go for it, provided that 
while you simplify the rules of practice, you render them equally 
certain in their operation. Certainty is more necessary than sim- 
plicity ; in point of fact, Mr. President, the special pleading of the 
present day, is done as much as anything for the purpose of saving 
expense to the litigants, and the time of Courts. What do you 
mean by special pleadiug? If you take an issue upon a fact, you 
must set it forth so that a Court and Jury, and the plaintiff and 
defendant, may understand what fact is to be tried—-how much is 
admitted, and how much is denied. No man will deny that that 
end ought to be attained ; all admit that it is attained by special 
pleading. Let the gentleman then take a plain, straight-forward 
course, and leave this matter in the hands of the Legislature, whose 
proper business it is to attend to such a matter as this. 1| stated 
when I was on my feet before, that I voted against the second 
section, becavise I was afraid that, like the State of Louisiana, the 
Legislature might go to great expense in this matter, which I think 
is altogether unnecessary. 

Mr. Turner. This is a matter which will never interest me 
much as a lawyer,’as my days of practice are pretty much over; 
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but I do regard this proposition as one of the most mischievous 
that has yet been brought under the consideration of this Conven- 
tion. The gentleman declaims against Latin phrases which are 
common to law books; but I would ask him, has not every art 
and profession its peculiar technicalities? Does not the doctor 
label his medicines in a language known only to myself? Does 
not the house carpenter and the ship builder each use terms peculiar 
to his vocation, which he alone, as a general rule at least, under- 
stands? Ifthe gentleman will read the Bridgewater Treatises, he 
will find in the various branches of science that he must study the 
technicalities peculiar to each, and he must understand them too, 
or he cannot understand the science to which they apply. 

Something has been said, sir, about revising the code, and put- 
ting all law phrases into plain English. The people of New York 
undertock to do this, and how did they define a writ of ne exeat? 
Why, sir, they said it was a writ of “no go;” (laughter,) and no 
man understands what “no go” means any better than he under- 
stood a ‘‘ ne excat.” 

Language, sir, is in a great measure arbitrary, and we may as 
well learn the meaning of one word as of another. But I would 
ask, why should we go down into this little business, which the 
Legislature have never descended to? Are we, the great Consti- 
tution makers of the State of Kentucky, to spend our time here in 
determining how a man’s boots shall be blacked, or in what manner 
his house should be swept? Sir, if we pass this resolution, we 
have not the power to carry it into effect. The Legislature have 
all power to do this, and it appears to me that this interference is 
useless and unnecessary. If ever we are to finish the business of 
this session, it is time that we refrained from dwelling on these 
little matters, and set ourselves seriously to work to embody the 
general principles of the Constitution which we are sent here to 
make. 

Mr. Srevenson. So far from regarding this as a matter of small 
importance, I think, sir, it is a question demanding our serious 
consideration. We have met to put the ship of State upon a new 
tack. We have said that the Legislature shall meet but once in 
every two years, and we have confined their duties to the passing 
only of general laws. We have made great alterations already 
in the jurisprudence of the State, and I think it is but wise that 
the question now before us should have the calm consideration of 
this body, and that with our new Courts and new Judges, we 
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should have a new code and a new system of practice. One 
argument that has been used here in opposition to this course, is 
that it will involve the State in too much expense; but sir, in my 
opinion, it will not involve half so much expense as the present 
mode, besides obviating much delay and disappointment. There 
is a case reported in the papers to-day, which may serve to illus- 
trate this assertion—the case of Graves v. Graves. The case is 
something like this: The man died, leaving a will by which he dis- 
posed of his property; the wife renounced the will, and demanded 
that the executors should set apart a portion of the property for 
her benefit. Now, here are lawyers feed at high rates; the cost 
of witnesses and jury, and all for what? Simply to decide what 
the rule of law is in such cases. Now, how many hundreds of 
dollars are often spent in deciding this simple question; and how 
often do we find the very best judges and lawyers in the land 
differing most widely on the simple question as to whether one 
statute has the effect of repealing another. 

I have no doubt, many gentlemen recolle¢t a distinguished case 
from the City of Louisville, in which a suit was instituted for the 
recovery of a large amount of property. The case was carried 
to the Supreme Court of the United States, after having been tried 
in several of the Courts below. The whole question was whether 
the Mayor had the right to take the relinquishment of a feme covert, 
and the particular point decided by the Supreme Court, was 
whether one Statute law of Kentucky had repealed another. The 
Supreme Court reversed the decisions of several Courts here, 
affirming that the law was not repealed; that so much of it only 
was repealed as was repugnant to the last enactment. I merely 
mention this to show that in the multiplication of statutes there is 
great difficulty in determining what the law really is, and hence 
the necessity of having some competent persons to arrange and 
classify, and digest our statutes. This is what I understand by 
the proposition of my friend; and I think there could not bea 
more appropriate time than the present to take this subject into 
our serious consideration, engaged as we now are in making a 
uew Constitution. 

Mr. Hamitroy. A similar resolution to the one now under con- 
sideration was introduced by myself, in the early part of the session 
of this Convention; and, if I mistake not, one of like import was 
introduced in the Legislature of 1821 or ’22, but it fell in the 
Senate, because, as some said, it was unconstitutional, and has 
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never sinee been revived. Sorthe'genflemen have spoken of what 
they term the gréat’anhd enormous expense to be incurred by this 
revision, and they éven go so far as to insinuate that the revisers 
would be clothed with the power of lawgivers. It is unnecessary 
to combat such a notion as this. All that is asked for is, that 
they should revise and classify the statutes, and digest them if 
thought expedient, their labor to be submitted to the Legislature 
for its approval or rejection. It is not going to cost the fearful 
sum which gentlemen imagine; and when we remember that 
Tennessee, and Louisiana, and New York (with the exception of 
the “no go,’ spoken of by the gentleman from Madison,) have 
adopted this course, and are enjoying the benefit of the change, 
surely the consideration of a little expense ought not to deter the 
State of Kentucky from adopting an arrangement which I do 
believe will contribute so much to facilitate legal business, and 
satisfy the community at large. 

Mr. Guotson. When | introduced this proposition I heard no 
objection to it. It was so undeniably right, that I did not say a 
word in its support. I did not expect this stern opposition to it 
even now. Why, the Parliament of Great Britain, that country 
from which all our laws .have come, has recently caused the laws 
of that country to be codified, for which purpose ten Judges were 
appointed, and they are now practising under their new code, 
while we adhere to that which is regarded as outlandish, and is 
discarded in the land of its birth. If it were now in order, I am 
prepared to remedy the defect in “ Bob Johnson’s law,” to which 
allusion has been made, by another imperative provision. I am 
anxious to cause a reform in our present system, because I am 
satisfied that it does obstruct the course of justice. The previous 
question was moved, and cut off several other important provi- 
sions that I intended to offer, one of which was that every citizen 
of this Commonwealth should have his cause tried upon its merits, 
and not be driven out of Court, however just his claim, on a mere 
technicality which has nothing to do with the justice of the case. 
So exceedingly uncertain is our system of bringing suits and con- 
ducting pleadings, that even our best lawyers sometimes differ as 
to the form in which suits should be brought or pleadings conducted. 
This is the day of Reform. Our sister States have set us a glo- 
rious example of legal reform; our constituents expect it, they 
demand it at our hands, and therefore I appeal to this Convention 
to enforce a thorough reform and improvement of our laws, of our 
practice, and our pleadings. 
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Mr. Preston. I concur in the object which the gentleman from 
Ballard seeks to attain. There are only two considerations which 
ought to influence the house in adopting or rejecting the propo- 
sition. If it is right it should be done, the expense of a few 
thousand dollars should not deter us from adopting a plan which 
would render our legal proceedings more simple, and by which 
justice might be more cheaply and better administered. This 
Convention should not start back from the sound of the word 
dollar, as ifit were a spectre, to terrify and affright us from effecting 
a great good. 

The codification, sir, of the law, is no new thing. It has been 
done in many parts of the world, and the advancing wealth and 
population of countries, and the mutations of civilization, will 
always render it periodically necessary. Lord Bacon tells us that 
when laws accumulate so as to render it necessary to revise them 
and collect their spirit into a new and intelligible system, that 
those who accomplish it are among the benefactors of mankind. 
In the profession of law there are two classes. One seeking to 
make the rules of justice exalted, and their application simple, 
and the other seeking to involve it in a labyrinth of perplexities. 
We know that when the laws of Rome became so immensely 
voluminous that justice was lost in its vast extent of rules, Justinian 
directed the compilation of that code, which did more than any 
other single work to restore Europe from the darkness of the middle 
ages, and shed abroad the illumination of legal science, and which 
still forms the basis of European jurisprudence. 

Napoleon, when he ruled the destinies of France, ordered that 
the laws should be codified and digested, and calling to his aid 
Tronchet, that courageous and illustrious lawyer, who intrepidly 
defended his monarch when all France declared his doom, and 
summoning Portalis and other distinguished jurists, entered upon 
this great undertaking. It was then, sir, that the First Consul, in 
the sessions held, displayed in the discussions that arose, a power 
and ability that astonished his associates, and added new glory to 
his illustrious reputation. The code Napoleon was produced—a 
Work’ that already constitutes’ the basis of the jurisprudence of 
more then half of Europe—a work that, as he himself said, will do 
indore to perpetuate his name to posterity, than the ever memorable 
and brilliant campaigns in northérn Italy, and Germany—a work 
that will survive, when the remembrance of all his victories shall 
dwell dimly on the memory of after ages. 
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The progress of lawreform did not stop here. Lord Brougham, 
the most renowned orator, and one of the most accomplished 
jurists and statesmen of England, within the last ten years, under- 
took to procure in the House of Lords a similar reform. England 
has found the old and cumbrous forms of administering justice, 
transmitted from the darkness of the feudal ages, unsuited to the 
present progress of society, and within that time her code of 
practice and pleading has been revised, and simplified, and we in 
Kentucky, at this hour, cling with fondness to a system tinged 
with feudal barbarism, after it has been exploded in the mother 
country. Statutory enactments and judicial decisions have done 
something to give it form and symmetry, and adapt it to our wants, 
but it still retains most of the crude features and barbarous char- 
acteristics of its origin. 

Louisiana, which adopted the Civil law as the basis of its juris- 
prudence, with great wisdom secured the services of Edward 
Livingston, in the arrangement of her laws, and what has been 
the effect? The minds of the jurists of America are gradually 
turning to the Civil law, and they begin to give it the preference 
to the Common law. The Common law is not less enlightened 
than the Civil, in the great principles of equity and justice, on 
which it is founded—is not less noble in morality; but the more 
simple mode in which justice is administered, the more philosophical 
apparatus for the application of remedies under the Civil law, 
causes it to gain ground, day by day, upon the Common law, 
which in the end will be destroyed and superseded by it, if it does 
not allow a simpler and less technical mode of procedure and 
practice. This has been the main reason of the increasing popu- 
larity of the Civil law within the last few years, in the Mississippi 
valley. 

In the State of New York, in the year 1846, a feature similar to 
the one now under consideration was engrafted on its Constitu- 
tion, appointing a commission to report to the Legislature such 
reforms as were necessary in the law. Those gentlemen, who 
rank among the first jurists in the nation, executed that order. 
The result of their labors has been adopted by the Legislature, and 
the people have derived the most solid benefits from it. They 
removed many of the old inconveniences, destroyed many of the 
old obstructions which clogged the avenues of justice, and have 
substituted reforms which the people of that State will never 
relinquish. I have looked at that report, in which the whole pre- 
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sent code of precedure and practice does not occupy more than a 
fourth of the space occupied by one of our volumes of the Statutes, 
and it contains many great and wise alterations ; but those altera- 
tions are now generally approved, both by the people and the 
profession. One, which I will give, by way of illustration, is a 
change effected in the law of evidence. In a Common law Court 
the plaintiff cannot require the defendant to be sworn as a witness. 
In a Chancery Court you can. In both Courts the object is the 
ascertainment of truth. If the rule is right in one case, it should 
be in the other. Yet a Judge in one case regards the proceeding 
as entirely right, and in the other as entirely wrong. Such is the 
effect of arbitrary precedent—such its inconsistency. This rule 
they have destroyed, and the Chancery rule, of the right of the 
litigants to each other’s testimony is established in its stead. The 
rule was an anomaly in reason, and they have abolished it. Many 
other great and valuable improvements have been made—improve- 
ments demanded by the spirit of the age, in accordance with the 
opinions of the most learned Jawyers—in accordance with the 
wishes of the people, and in accordance with common sense and 
true philosophy. 

In Ohio, this subject has been urged with great zeal, ability, and 
perseverance, by Judge Walker, an eminent jurist, through the 
columns of the Western Law Journal. And the attention of the 
legal profession in the West has been urgently and eloquently 
invoked, for codification and reform, resulting from the necessity 
which day after day presses itself upon the consideration of the 
public; and I venture to predict that it will, at no distant day, be 
carried out in most of the States of the confederacy. 

I have said thus much, Mr. President, to describe the progress 
of law reform in other countries and in the United States, and to 
show that by the adoption of a provision such as that under con- 
sideration, we may attain some of those benefits which other 
governments have secured. 1 do not anticipate, however, by such 
a provision to obtain a panacea for legal difficulties, or strip the 
law of those technicalities which have prevailed, and will ever 
prevail in a science so complex. But that is no reason why we 
should not do all in our power to revise, arrange, and simplify it, 
to make it as accessible as possible to the common understandings 
of men, and to make the administration of justice as plain as we 
can. It is desirable to remove the rubbish and set the house in 
order, though it is scarcely to be expected that it will always 
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remain so. It is for these reasons that I advocate the commission, 
an‘l believe in its utility. 

But, sir, the agitation in the Convention this morning seems to 
spring not from a belief in the inutility of the measure, but from 
an apprehension of its costliness. Now, in my opinion, the mode 
indicated is not only the best, but greatly the cheapest. We do 
not propose, as some seem to imagine, to delegate the powers of 
legislation to these commissioners ; but we merely authorize them 
to report such reforms, in a digested and convenient form, as are 
proper, for the consideration of the Legislature ; this report will 
be subject to legislative sanction or disapprobation. Now, sir, 
what is the present mode of accomplishing this revision? The 
Legislature is the committee, consisting of one hundred and thirty 
eight members and their oflicers, costing the State six hundred 
dollars a day, in order to get the contemplated reforms into shape, 
when a committee such as is proposed, would do the same prelim- 
inary work far more skilfully, far more learnedly, and far more 
efficiently, for about twenty dollars aday. Is it better and cheaper 
then, for a commission of three men, or one hundred and thirty 
eight, to do this preliminary work of revision? I believe that three 
good commissioners with a clerk, would be amply sufficient: that 
all the details should be left to the discretion of the Legislature, 
and that provision should be made in this Constitution for its 
commencement and completion. 

The yeas and nays were taken, and were yeas 46, nays 44. 

So the Convention agreed to reconsider the entire section. 

Mr. Trivterr then moved to strike out the words “which shall 
be in plain English.” Many terms in common use had become 
the baptismal names of things. He defied the mover of this 
section to provide names for writs more appropriate and expressive. 
The gentleman from Ballard and McCracken said he could not 
understand the terms that were used. Well, let him go intoa 
doctor’s shop, and he would not be able to understand the labels. ° 
Why were such terms used? Because they were expressive of 
that which would require a long sentence to express in any other 
way. Writs take sometimes the two first words as their name-- 
for instance, ne excat and non assumpsit. You may say for the 
latter, “1 did not assume,” but that would not be sufficient. You 
must say, “I did not assume to pay the debt,” &c., and that 
becomes along sentence. It will be much better to retain these 
technicalities, which are well understood, than to risk a greater 
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evil in attempting to find a remedy for the existing evil, if evil 
it is. 

Mr. Guotson. I regret, sir, that it is necessary for me to con- 
sume further the valuable time of this body. As to the applica- 
bility of the insinuation of the gentleman from Madison, (Mr. 
Turner,) that/being incapable of reaching up to the law, I am 
therefore attempting to bring it down to me, I leave others to judge. 
The reference of the gentleman from Mason, (Mr. Taylor,) to 
Burns’ glossary, reminds me sir, of a saying of that inimitable 
author, which I will repeat for the general benefit of all concerned, 
and my humble self in particular. It runs thus: 

“Oh wad some Pow’r the giftie gie us 
To see oursels as ithers see us! 
It wad frae monie a blunder free us, 
And foolish notion; 
What airs in dress an’ gait wad lea’e us, 
And ev’n devotion!”’ 

Often, sir, have I put up this petition, and could I now see myself 
as others see me in this house, I doubt not it would be of great 
service to me, and perhaps, sir, a like of themselves might, for 
aught I can say, be of some small service to other honorable gen- 
tlemen on this floor. It might have cut short many speeches, and 
saved much valuable time in debate here. Perhaps, sir, even 
now, I might be silent. But Mr. President, although I know I am 
not an interesting speaker, (and few farmers are,) yet I do not 
feel disposed to remain silent, whether I am the sole guardian of 
the farmers or not, and let this important measure be mutilated or 
defeated. The remarks of the gentlemen of the bar, show whence 
this opposition in reality springs. It is notthe expense alone. No 
sir, this is the ostensible, but not the real cause; no sir, far from 
it. Itis the effect, (as shown by the remarks of honorable gentle- 
men,) which they see this is to have upon that darling pet of the 
profession, “special pleading.” It is I fear, because it seeks the 
abolition of that fruitful source of profit to the lawyers, and intol- 
erable expense to all other classes of society, that causes it to be 
so violently opposed here by most of that class of the delegates, 
I did not propose, sir, in the clause as presented and adopted, to 
do away all outlandish phrases in pleading, as the section itself 
will show, the first part of which is as follows: 

“ At its first session after the adoption of this Constitution, the 


General Assembly shall appoint not less than three nor more than 
five persons learned in the law, whose duty it shall be to revise 
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and arrange the Statute laws of this State, both civil and criminal, 
so as to have but one law on any one subject, all of which shall 
be in plain English.” 

The second reads thus: 


“ And also three other persons learned in the law, whose duty 
it shall be to prepare a code of practice for the Courts in this 
Commonwealth, both civil and criminal, by abridging and simpli- 
fying the rules of practice and law, in relation thereto, all of whom 
shall report,” &c. 


From this it will be seen most clearly, that the laws only, and 
not both laws and pleadings are to be in “plain English.” I knew 
full well, sir, that it would not do to ask the lawyers in this body 
to do their pleadings in a plain, common sense, truthful English 
style. I knew they would not give up their fictions, falsehoods, 
and to all but themselves, unintelligible lingo. Hence all that I 
asked for was that the laws should be in “‘ plain English.” 

I ask, sir, who can object to this that does not intend to keep 
the people in ignorance of what the laws really are? I ask, 
emphatically ask, gentlemen who propose to strike out this pro- 
vision, why they do it? Why it is that they will present to the 
common farmer or mechanic, a law which, as an officer, he must 
be called upon to administer, in a language which he does not, 
cannot understand? The thing is unjust and unreasonable, and 
can have no other effect (and for this it is intended,) but to produce 
erroneous decisions which lawyers will get fees to reverse. It is 
the interest of all others but lawyers, that the laws should be plain 
and easily understood; that justice shall in all cases be done in 
the first instance. It is their interest that justice be not done, that 
litigation be multiplied and increased, that the laws shall be 
doubtful, dark, mysterious, and uncertain; this sir, is their meat 
and their drink; from this source it is that they amass their princely 
fortunes. But, sir, the day of retribution is at hand; a spirit of 
reform is abroad in the land. Some of our sister States have 
wiped these foul blots from their Statute books, and God speed 
the day when Kentucky—my glorious old mother Commonwealth— 
shall rise in her majesty, shake off the iron shackles which were 
forged in the dark days of feudalism and are now imposed by 
lawyer craft, and take her own true, proud, and republican stand 
along side of New York and Missouri. Sir, I have said it else- 
where and I repeat it here, that the object and inevitable effect of 
the present mode of pleading, and the rules of evidence, is to 
narrow down the case and prevent justice from being done. 
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From the moment a case is docketed in Court, the whole object of 
the lawyers on both sides, is to get the advantage in pleading, 
narrow down the case, exclude testimony, and prevent justice 
being done. So uncertain are the distinctive lines that mark the 
difference between trespass, and trespass on the case, and between 
Common law and Chancery suits, that the best Jawyers in the 
land are often at a loss, and bring their suits wrong. This is 
notorious, it is undeniably true, sir, and yet honorable gentlemen, 
sensible men, oppose “legal reform.” Again, sir, a plaintiff’s own 
witness, when showing as clear a case of wrong as words can 
show, often drive him out of Court with all the bill of costs to pay; 
and for what, sir? not because he has not been wronged, not i 
because justice is not on his side, but because some old British | 
form had not been complied with, or because an ignorant or inat- i 
tentive lawyer had misapplied one of the various outlandish phrases =f 
by which suits at law are designated. And do these things need 
no reform, sir? How long are we to bear these impositions? For 
one, sir, in the name of the sixteen hundred freemen who sent me 
here, against their longer continuance I solemnly protest. These 
various forms of actions, these metaphysical distinctions between 
those forms, together with the various arbitrary and senseless 
rules of evidence, stand like driftwood in the channel of what 
should be the pure stream of justice. They pollute its limpid 
waters. They obstruct its current; nay, sir, they often turn it 
back and cause it to flow the wrong way. These things, sir, 2 
destroy the confidence of the people in the Courts of the country. ag 
To the common citizen, when he enters a Circuit Court all is as a 
dark as the gloom of midnight; he neither does nor can compre- ¥ 
hend what is going on before him. Ask for a reformation of these an 
things, and what is the reply? It is, touch not the wisdom of a 
thousand years. Yes, sir, tis the wisdom of a thousand years 
devoted to the up-building of lawyer craft; to the manufacture of 
hair splitting and undefinable legal distinctions that have no 
common sense in them, that never was intended to, never did, 
never will, nor never can promote and facilitate the administration 
of justice. 

Take for instance, the case above stated. The plaintiff, after 
having paid out an amount equal to the sum in controversy, has re | 





Si ie OS ere Aw WT 
ieee 
paid 5 aan Urea We 


Ae ne ae eae 


SAS 


Sage 


Behn 


t-te . 
ee Se ee ee a ee 
i AON 


‘ 
Tat 


PSS Dalley go 








ee 
he tks ee ee ee 2 ee 


Ee IC OE ABE Nag ig IO tinh A 
See. 


a new suit to begin, and the same chances to run over again, 

in order to get justice, if perchance he ever does. And this, sir, is os | 

the glorious system of jurisprudence which honorable gentlemen 
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on this floor advocate. This is the aggregate wisdom of a thousand 
years of which gentlemen boast, and which they would make us 
believe cannot be improved; and this, sir, is that glorious, nay, 
sir, venerated system upon which honorable gentlemen will admit 
of no innovation, and which they seek to fasten down and per- 
petuate upon a people, that some at least of those same legal 
gentlemen are wont to tell us are the most talented, patriotic, 
chivalrous, high-toned souls, that the sun ever shined upon in this 
‘“‘ Land of the free and home of the brave.”’ 

Yes, sir, high-toned they are, and chivalrous they be, their mettle 
is up, their watch-cry is Reform, and they will cease not until the 
last vestige of these out-landish phrases, these legal forms, fictions 
and falsehoods are swept from our Statute books, disowned by all 
true-hearted Kentuckians, and our Courts become in reality, what 
they are now only in name, Courts of Justice. 

Mr. Mertwerner suggested that if the words proposed to be 
stricken out were retained, the words “as far as practicable,” 
should be inserted. 

The main question was ordered to be now put. 

Mr. Guotson called for the yeas and nays on the motion to strike 
out the words “ which shall be in plain English,” and they were 
yeas 45, nays 43. So the words were stricken out. 

The question then recurred on the re-adoption of the section. 

A division was called for, and the first branch was adopted. 

Mr. Mayes called for the yeas and nays on the adoption of the 
second branch, and they were yeas 48, nays 40. 

So the second branch was agreed to. 

The report as amended was again adopted. 





Nore sy Tue Epiror. In September last, a gentleman from Kentucky, who has 
not authorized the use ef his name, did us the honor to ask for our views on the ques- 
tions above discussed. In our reply, dated September 10th, 1849, we expressed them 


as follows: 

Dear Sir: In your letter of the 1st inst., referring to your approaching Convention, 
you do me the honor to ask for my views on Law Reform, and for the use of my name 
in connection therewith. I can hardly suppose the latter to be of any consequence, 
not even enough to justify a refusal. I shall therefore give you briefly my views, to 
be used as you please. 

My views of Law Reform converge to two principal points. ‘Fhe first is Codification. 
I hold it to be a disgrace to this age and country, that so much of our law should remain 
unwritien, hidden, I may say, in the breasts of our Judges—or, what is quite as bad, 
ascertainable only by ransacking a thousand volumes of Reports and Digests, and then 
involved, perhaps, in greater doubt than before the search commenced. If the law be 
really a system of rules and principles, these rules and principles, so far as they are 
settled, can be brought into a systematic form, expressed in precise language, and clothed 
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with a legislative sanction, which not one tenth of our law ever yet had. This briefly 
expresses my idea of codification. I do not here propose to innovate, but to render 
certain, what is now deplorably uncertain, and accessible to all, what so few can now 
by possibility know. But how is a code to be made? Certainly not by the ordinary 
course of legislation. It can only be done by commissioners, and the fewer the better. 
The appointment of these might be provided for by the Legislature, which must ulti- 
mately pass upon the code. But in New York, it was provided for in the new Consti- 
tution, and the same might be done in Kentucky. 

_ Time does not permit me to enlarge upon this topic. I have given my views at 
length, and many of the views of others, in the Western Law Journal, of which I have 
been editor for the last six years; and I beg leave to refer you to the following pages: 
Vol. I. pp. 433, 444; Vol. II. pp. 32,40. I would also refer you to Bentham’s Work on 
Codification, and to a masterly Review of it by Sir Samuel Romilly. The latter may be 
found, with much other valuable information, in an anonymous pamphlet, lately pub- 
lished in Columbus, Ohio, entitled “ Law Reform Tracts.” 

My second aim has been the Reform of the Law of Procedure, or Practice and Pleading. 
This is the matter about which you especially enquire; and here I do propose radical 
innovation. I have long regarded the existing system as a monstrous abuse. Did it 
ever occur to you to attempt an estimate of the proportion of reported cases which 
turned upon mere technicality, without touching the merits? I believe you would find 
it more than onc half. Again, did you ever consider, that, in order to become an adroit 
pleader and practitioner, you must give much more time to the study of forms, than of 
principles? Now these things ought no longer so to be. But how shall we get rid of 
the evil? In England, they resorted to a sort of hom@pathic remedy, administering 
reform in small doses; and they have dene much good. But while they have thus 
smoothed down the hillocks, the mountains of abuse still stand. In New York and 
Missouri, they have made a clear sweep. They have abolished all the old forms, both 
in Law and Chancery, and adopted new ones, or rather one single form for all Civil 
cases, and have made that as simple and concise as possible. The experiment is yet in 
fieri; but so far, appears to have worked well. On this subject, I would refer you to 
the following, in the Western Law Journal, Vol. V. pp. 55, 335, 337, 385; Vol. VI. pp. 
14, 333, 474, 431, 445. These references will give you a tolerably fair idea of what has 
been done in New York and Missouri. Much, also, but not nearly so much, has been 
done in Massachusetts and Virginia. In Ohio, nothing has yet been done. Some ten 
years ago, I began to agitate the subject whenever an opportunity offered; but I found 
at first few to sympathise with me, and none to aid me. Now, I believe the majority 
of the bar are with me. I have not proposed to try so sweeping an experiment, at first, 
as New York and Missouri have tried, although I rejoice that they have done what they 
have done. My aim has been to procure the abolishment of Common law forms, and 
the substitution of Chancery forms for all cases. These have stood the test of nearly 
twenty centuries; are not difficult to understand; have been thoroughly expounded; 
and are perhaps as good as human ingenuity can devise. I send you a bill which I 
prepared nearly two years ago, with some comments. (See Western Law Journal, Vol. 
V. p. 338.) You will here see that I propose two other innovations. Ist. That three- 
fourths of the jury shall be sufficient to find a verdict in Civil cases. 2d. That the 
charge of the Judge shall be in writing, delivered to the Jury, when they retire, and 
afterwards placed on file. The article sent you will show that this bill, at the session 
before last, was engrossed in the lower House by a vote of 38 to 27. It was too late to 
bring it up in the Senate. At the last session, it passed the lower House by a vote of 40 
to 14, and it was again too late to bring it upintheSenate. (6 Western Law Jour., 557.) 

Regretting that I have not time to urge my views more at length, and bidding you 
God speed in the glorious effort for Law Reform, 

I remain, very truly your friend, T. WALKER. 
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Outver Loomis er aus. v. Lake anp Trumsutt County Piank 
Roap ComMPpANY AND OTHERS. 


BEFORE HON. B. F, WADE, PRESIDENT JUDGE OF THE THIRD JUDICIAL CIRCUIT, AT CHAMBERS. 


TAXING POWER—VOTING FOR SUBSCRIPTION TO STOCK—CONSTITUTIONALITY— 
INJUNCTION. 


At the session of 1848-9, the Legislature incorporated the Lake and Trumbull County 
Plank Road Company. By the act it is provided, that the Trustees of the Town- 
ships along the line may subscribe to the capital stock any sum not exceeding 
$5000. The 9th section provides that before any subscription by the Trustees 
shall be made, the Trustees shall give twenty days’ notice by publication, &c., that 
at the next annual Township meeting a vote will be taken “ for subscription,” or 
‘against subscription,” and whether for two, three, or five thousand dollars; that 
the Trustees shall provide a separate box therefor, and that the election shall be 
conducted as at elections for Township officers, under the supervision of the judges 
thereof. Tho 10th section provides that in two days after the election, the Trustees 
shall certify the balloting to the Auditor of the County, and that if it shall appear 
that a majority of the ballots are in favor of a subscription, “then the Trustees 
shall make such subscription, and for the sum having the largest number of votes.” 


Oliver Loomis, and eighty-five other tax payers of the Township 
of Windsor, Ashtabula County, filed their Bill in Chancery, setting 
forth that the Trustees of that Township had subscribed $5,000, 
on behalf of the Township, to the capital stock of the Lake and 
Trumbull County Plank Road Company, which the Auditor of the 
County had levied upon the grand list of property in the Township, 
and the Treasurer was proceeding to collect. They charged that 
the tax was illegal and void, because, First, the act of incorpo- 
ration of the Company, in so far as it authorizes the Trustees to 
subscribe for and bind the Township, was unconstitutional; and 
Secondly, that the assent of the people of the Township was never 
regularly obtained to make said subscription, inasmuch as no 
notice of the intention of taking the vote was given, nor was the 
voting conducted as required by Sec. 9, of the act; no separate 
list of the voters being kept, or separate box to receive the ballots. 
The Company, the Trustees of the Township, the Auditor and the 
Treasurer, were made parties defendant, and a perpetual injunc- 
tion prayed against the collection of the tax. 

The Company, by their President and Secretary, answered the 
bil] and supported their answer by affidavits, from which it 
appeared that the notice required by law was regularly given, 
that a “separate and convenient box” was provided, in which the 
ballots were deposited, and generally that the election was fairly 
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conducted “under the supervision of the Judges thereof,”’—that 
the Township contained about 200 electors, 194 of whom voted 
at the election for Township officers, and 179 upon the question 
of subscription—of these 122 were in favor and 57 against it. But 
no separate list of the electors voting upon the question of sub- 
scription was kept, nor was an attempt to ascertain who had thus 
voted, made, except noting upon an informal paper the names of 
such electors as voted at the Township election and did not vote 
upon the question of subscription. Messrs. Gwpines and Jonsgs, 
for the complainants, urged the application for the reasons set 
forth in the bill. They insisted that that portion of the Charter 
of the Company which authorized the Trustees of Townships to 
subscribe stock upon the vote of a majority of the electors, was 
opposed to Sec. 4, of Art. 8, of the Constitution of this State. That 
it took from the minority their property without their consent and 
without compensation, and also compelled them to become stock- 
holders in a private corporation, and subject to all its burdens. 
They also insisted that the failure of the Trustees to keep a list of 
the voters, with other irregularities in conducting the election, 
made the tax illegal and void. They cited Burnet v. The Corpo- 
ration of Cincinnati,3 O. R. 73, and Culbertson v. The City of 
Cincinnati, 16 O. R. 674. 

Messrs. Wm. L. Perxws and R. P. Rayyey, for the respondents, 
made the following points: 

I. That the complainants having separate and distinet interests, 
could not join in the same bill. 

II. That the bill upon its face was insufficient to warrant the 
injunction prayed for. It avers that the tax was levied under a 
void enactment, and is about to be made by levy upon personal 
property, without stating any circumstances of peculiar injury. 
This would be a mere trespass, for which an adequate remedy 
exists at law, and for which an injunction is never granted. To 
this point they cited McCoy v. Corporation of Chillicothe,3 O. R. 368. 

Ill. The law is constitutional. Confusion frequently arises from 
not well considering the difference between State and National 
legislation. The latter is invalid, unless the power to enact it is 
found expressly granted, while the former is valid unless expressly 
prohibited. This law falls under the taxing power of the Legisla- 
ture, and is designed to aid the public improvement of a section of 
the State by local taxation, with the consent of a majority of the 
people; and is not to be distinguished in principle from the impo- 
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sition of taxes for the support of schools, &c., authorized by a vote 
of the people in the same manner. The power of the Legislature 
to impose taxes for public purposes, is entirely unlimited by the 
Constitution. The only check is found in the responsibility of the 
legislators to the people, and frequent elections. Hundreds of 
thousands of dollars have been subscribed by the counties, cities, 
and towns of the State, under laws like this, or differing only in 
the circumstance that in this, the tax payer has a right, but is not 
compelled, to receive stock for the tax he pays. This long course 
of legislation should not be overthrown, unless its repugnance to 
the Constitution is madeclear. They cited upon this point, Thomas 
v. Leland, 24 Wend. R. 65; Harrison v. Holland, 3 Gratt. 257; 
Burgess v. Pue, 2 Gill14; and Young v. Buckingham, 5 O. R. 485. 
1V. The assent of the people was legally obtained. The aver- 
ments of the bill, that notice was not given, and a separate ballot 
box provided, are positively denied by the answer and disproved 
by the affidavits. It was not necessary to keep a separate poll 
book; but if the law did require it to be done, it was still only 
directory, and a failure to do it would not invalidate the tax. No 
technical objections should be listened to. In fact, the only ques- 
tions to be considered were, were all legally notified to vote, and 
did a majority, without fraud or unfairness, give their assent to 
the subscription? If so, the moment the ballots were deposited, 
the right of the Company to the subscription attached, and no 
failure of the officers to do their duty could impair that right. 

The Judge, in deciding the case, remarked that the case was 
one of much importance to the Company and the public. He held 
that the complainants might all legally join in one bill. That 
their position was not to be distinguished from that of several 
parishioners joined in a bill to establish a modus, and like cases to 
be found in the books. 

In respect to the second point made by the defendant’s counsel, 
he remarked, that the view he had taken of the case rendered it 
unnecessary to decide it; that although the Supreme Court, in the 
cases cited, seemed to make a distinction between making the tax 
by a sale of real and personal property, he still doubted whether 
the distinction was a sound one. The next question itself was, 
was the law constitutional? Every law is presumed to be in the 
first instance, and should be approached with deference by the 
judiciary ; still if it could not be reconciled with the Constitution, 
their duty was plain, and he should not hesitate to declare it void. 
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He had always been opposed to such legislation, regarding it as 
unjust and oppressive, and when in the Legislature had uniformly 
voted against it; but his duty then and now were very different. 
With its policy he had now nothing to do, and he could find no 
constitutional provision that it violated. A broad and almost 
unlimited discretion was vested in the Legislature, in the impo- 
sition of taxes. This was but an exercise of that power, and 
exercised in a familiar manner, and upon as liberal principles as 
could well be adopted. 

In regard to the regularity of the election, he remarked that he 
was perfectly satisfied that legal notice that the vote would be 
taken had been given, and that a large majority of the electors 
had voted in favor of the subscription. Had he found the notice 
wanting, or any unfairness in obtaining the vote, he should not 
hesitate to enjoin the tax. In his opinion the law required the 
Trustees to keep a separate list of the voters. But would it annul 
the effect of the vote if they omitted it? In his opinion it would 
not. He was required to look through forms to the substance. If 
the electors were notified to vote, and a majority did vote for 
subscription, the Company had a right to demand that it should 
be made, and no omission of the officers to furnish the proper 
evidence could deprive them of it. It was true that the right to 
impose taxes, was a matter of strict law, and in looking for the 
power, the Court would institute a rigid scrutiny; but when the 
power was found, the proceedings of the officers should be regarded 
with indulgence. On the whole he could see no cause for granting 
the injunction, and it must be refused. 





SUPREME COURT OF FRANKLIN COUNTY, OHIO, DEC. TERM. 1849. 
BEFORE JUDGES HITCHCOCK AND SPALDING. 
{ anonymous. ] 
CONFESSION OF JUDGMENT—JURISDICTION OF SUPREME COURT. 

On the application of an attorney to take judgment by confes- 
sion, it was held that this Court had no original jurisdiction to 
entertain such a suit; and that the original jurisdiction of this 
Court, in cases at law, was taken away by the act passed March 
12, 1845. (See Vol. 43, p. 81, Sec. 9, Swan’s Stat. 222, Sec. 2.) 

Hircucock, J., said that the Court lately had this question before 
them, in another County, in an action of ejectment, and had 
dismissed the case for want of jurisdiction. 
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CIRCUIT COURT OF THE UNITED STATES FOR THE DISTRICT OF OHIO, 
NOVEMBER TERM, 1849. 


HELD BY THE DISTRICT JUDGE, IN THE ABSENCE OF JUDGE McLEAN. 


Perer Driske.u v. Francis D. Parrisu. 


To sustain the allegation of hindering or obstructing the arrest of a fugitive from labor, 
under the Act of Congress of February 12, 1793, some act of interference, on the 
part of the defendant, must be proved, tending to impair the right of recaption, 
secured by the Statute. 

The Statute imposes no obligation on any one, to aid in the recaption of such fugitive; 
and the penalties of the Act of Congress are not incurred, by one who is merely 
passive, in the attempt of the owner or his agent, to arrest the alleged fugitive. 

An enquiry, made in good faith, as to the authority by which the arrest is sought to be 
made, is not a violation of the Act of Congress. Neither are the penalties of the 
act incurred by insisting that the person claimed as a fugitive shall have a fair trial, 
on the question, whether such person is a fugitive. 

It is not necessary, to constitute a hindrance or obstruction, within the meaning of the 
act, that force or violence should be resorted to, to defeat the arrest. 

The refusal to permit an arrest on the premises of another, after notice that the person 
sought to be arrested is a fugitive from labor, and a demand of permission to arrest 
such person, is a hindrance or obstruction. 

The withdrawal or removal of the alleged fugitive, by the order or direction of another, 
so as to prevent an arrest, is a hindrance and obstruction. 

The person seeking to make the arrest is under no obligation to commit a trespass, or 
breach of the peace, in carrying out his purpose to arrest. 

Under the count for harboring or concealing, it must appear that the harboring or 
concealing was with the intention to elude the claim of the owner of the alleged 
fugitive. 

A temporary shelter afforded to a fugitive, without any design to conceal him or her, 
from the pursuit of the owner, or his agent, is not a harboring or concealing, within 
the meaning of the act. 


This was an action in the case, brought under the last clause of 
the Act of Congress of 1793. The allegations of the declaration 
are, in substance, that Jane Garretson and Harrison Garretson, 
being the slaves of plaintiff, residing in the State of Kentucky, 
escaped from his service into the State of Ohio—and, that the 
defendant hindered or obstructed the plaintiff’s agent in the arrest 
of the slaves: also, that he harbored and concealed them, &c. 
The plea was not guilty. 

Mr. H. Sransery and H. C. Noszs, for plaintiff. 

Judge Lanz, Mr. T. Conway, and Mr. J. W. Anprews, for defen- 
dant. 

The evidence in behalf of the plaintiff, was as follows: 

Col. Cuartes 8. Mircuztn. He states, that the persons name‘ 
in the declaration were the slaves of the plaintiff, who resides in 
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Mason County, in the State of Kentucky—that they were on his 
plantation in that County, in October, 1844, and that about that 
time, they disappeared, and have not been in the plaintiff’s pos- 
session since. In February, 1845, witness was employed by 
plaintiff, under a written power of attorney for that purpose, to go 
in pursuit of the slaves, in company with A. J. Driskell, a son of 
the plaintiff. They reached Sandusky City, in the State of Ohio, 
the latter part of February, and ascertained that the two persons 
referred to, together with some other slaves, belonging to the same 
family, were in that place. About 12 o’clock, noon, they proceeded 
to the residence of the defendant—had passed the house a short 
distance, when they saw defendant coming out of the gate, opening 
from the front yard, into the street. The witness enquired of him, 
if two colored persons, Jane Garretson, and her little boy, Harrison, 
were at his house. Defendant said they were. Witness then 
asked, if he could see them—to which defendant replied, he could, 
if they wished it. Defendant went into the house, and returned 
shortly after, with the woman; she standing near the defendant» 
on the front porch or portico, and witness and Driskell, being out- 
side the gate, in the street. The woman recognized the witness 
and Driskell, and some conversation took place between them 
respecting the family of plaintiff. Witness then requested to see 
the boy, who was also brought out, and stood on the portico. He 
smiled, and seemed also to recognize Mitchell and Driskell, and 
was coming forward as if to shake hands with them. Mitchell 
said, let the little fellow come and shake hands with me; but 
defendant interposed, saying it was not necessary to shake hands 
with the gentleman. Mitchell then stated to the defendant, that 
the woman and boy were the slaves of Peter Driskell, of Kentucky ; 
that he was there, as his agent, to reclaim them; and that he 
demanded the privilege of arresting them. Defendant asked, by 
what authority—to which witness replied, by a power of attorney, 
at the same time putting his hand to his pocket, and offering to 
produce it. Defendant said, you need not show it, as nothing but 
judicial authority will do; saying also, that witness could not 
arrest the negroes there. He then, by a motion of his hand, 
directed the woman and boy to go into the house. They went in, 
and the defendant immediately followed them, shutting the door 
after him, and leaving witness and Driskell standing in the street. 
Witness never saw the slaves afterwards. Understood from 
defendant, in the course of the riot trial, that they left his house 
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in the evening or night of the day on which the interview, men- 
tioned by the witness, took place. 

A. J. Drisxert, also a witness for plaintiff, corroborated the 
statement of Mitchell, as to what occurred in front of defendant’s 
house. He does not state the facts with the same minuteness as 
Mitchell, and differs with him, in this—that he states, the defendant 
pushed the woman and boy into the house, instead of directing 
them, by a motion of the hand, to go in. 

Saran Gustin says, she lived in the defendant’s family, at the 
time of the occurrence testified to by Mitchell, and heard a part of . 
the conversation between him and defendant. Heard defendant 
say to Mitchell, he could not arrest the woman and boy, without 
lawful authority. 

The evidence for the defendant, was substantially as follows: 

A. H. Barser. Some two or three days after the interview 
between Col. Mitchell and defendant, referred to by Mitchell, there 
was a trial at the Court House in Sandusky, on a charge for a 
riot, made against Mitchell, and Driskel], and one Martin; that 
on this trial, the defendant, at the request of the counsel for 
the defendants in the riot case, was sworn as a witness; that he 
related, minutely, what took place in front of his house, between 
Mitchell and himself; admitting, that in that conversation he had 
said, he was a law-abiding man, and was only desirous that the 
colored persons should have a fair trial; but saying nothing of 
any demand to meet them; or, of any demand of lawful or judicial 
authority, to make the arrest; or, of any refusal by defendant to 
permit the arrest. This statement so made by the defendant, was 
assented to by Mitchell, with the exception that defendant had 
omitted to state the offer to shake hands with the boy, and the 
interference of defendant to prevent it. 

This witness further states, that on the trial of the riot case, 
Mitchell having observed, that he wished to set himself right 
before that community, by permission of the Court, made a state- 
ment of what took place in front of defendant’s house; which 
agreed, substantially, with that made by defendant on oath. Wit- 
ness also says, that Mitchell stated, he had nothing to complain 
of, in reference to defendants’ conduct, and that he had treated 
him like a gentleman. This was stated in a stage coach, as they 
were on the road from Sandusky to Columbus. 

Judge Sappizr. Was also present at the trial referred to by 
Mr. Barber. He corroborates Barber’s statement. Says, that the 
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defendant in giving testimony in the riot case, related what took 
place at defendant’s gate, in front of his house; stating that when 
Mitchell informed him, the colored woman and boy were fugitive 
slaves, and that he had come to take them, the defendant remarked, 
if he had any legal right to take them, he would not object, but 
would see that they had a fair trial. Witness understood this, as 
referring to the trial of the question, whether they were slaves— 
and supposed the only controversy between Mitchell and defen- 
dant was, the place where, and the person before whom, this trial 
should take place. After defendant had closed his statement, he 
asked Mitchell if it was correct—and Mitchell replied, it was, 
except that he had not stated what took place as to his offer to 
shake hands with the boy. 

In the course of the trial, Mitchell also made a statement of 
what took place at the gate, in which witness did not understand 
him as having said any thing about offering to produce authority 
to make the arrest, or as having made any demand to make the 
arrest. Mitchell admitted, that defendant had treated him like a 
gentleman. 

Mr. Beecuer. This witness stated with great minuteness what 
took place on the trial of the riot case, agreeing essentially with 
the statements of Mr. Barber and Judge Saddler. 

The depositions of Z. W. Barker, C. 8S. Mackey, and John N. 
Sloane, were read by defendant’s counsel. Their testimony related 
to what happened on the trial referred to, and was confirmatory 
of the statements of the preceding witnesses. 

Col. Mircuztt. In reply to the enquiry of counsel on that sub- 
ject, says, he never has made any statement or admission of what 
took place at defendant’s gate, varying in any essential particular 
from that made by him on this trial, and the preceding trials, 
between these parties. He now thinks, that the defendant’s 
evidence, in the riot case, was not materially different from that 
which the witness now gives. Witness understood defendant’s 
testimony on that occasion, as referring to the trial of the two 
boys, who had been arrested, and that what he said about a fair 
trial related to them, and not to the woman and boy. Does not 
recollect that the matter of the offer to arrest the woman and boy, 
Was in any way in controversy on the trial of the riot case. What 
he admitted, in regard to the fair conduct of defendant, related to 
the transaction at the gate, and not to any other matter in which 
defendant had an agency. Witness also says, that before leaving 
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Sandusky City, he made arrangements with a view to a suit 
against the defendant for his interference with plaintiff’s rights. 

Mr. Wuee.er. The deposition of this witness was read by the 
plaintiff. He was one of the counsel employed for the defendants 
in the riot case, and was present at the trial. His testimony is 
corroborative of that given by Mitchell. 

The counsel for plaintiff here offered evidence, tending to prove 
the active agency of the defendant in getting up, and carrying on 
the prosecution for the riot, before mentioned—-also, a complaint 
for an assault and battery, in the arrest of the two boys—and 
an application for their discharge, by writ of habeas corpus, as 
showing the quo animo of defendant, in his interference with the 
offer to arrest the woman and the boy. This testimony was 
objected to, on the ground of its irrelevancy to the matters in 
issue in this suit. 

The Court, referring to the fact, that this evidence had been 
held to be inadmissible, on a former trial between these parties, 
when Judge McLean was present, now overruled it. 

Judge Lzavirr stated to the Jury the points of law arising in the 
case, in substance, as follows: 

The Constitution of the United States, in the second Section of 
the fourth Article, declares, that “no person held to service or 
labor in one State, under the laws thereof, escaping into another, 
shall in consequence of any law or regulation therein, be discharged 
from such service or labor, but shall be delivered up, on claim of 
the party to whom such service or labor may be due.” Under the 
power conferred by this provision, Congress, on the 12th of Feb- 
ruary, 1793, passed the act, entitled, “ An act respecting fugitives 
from justice, and persons escaping from the service of their mas- 
ters.” By the third section of this act, it is provided, that when 
any person held to labor in one State, shall escape into another, 
the person entitled to the labor or service of such person, may 
seize or arrest him or her, and convey him or her before any of 
the judicial officers designated, within the State in which the arrest 
was made, for the purpose of making proof that such fugitive owes 
service to the person setting up such claim, and obtaining a cer- 
tificate ‘o that effect. The fourth section provides, “that any 
person who shall knowingly and willingly obstruct, or hinder such 
claimant, his agent or attorney, in so seizing or arresting such 
fugitive from labor, or, shall rescue such fugitive from such 
claimant, &c.; or, shall harbor or conceal such person, after notice 
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that he or she was a fugitive as aforesaid, shall for either of the 
said offences, forfeit and pay the sum of five hundred dollars. 
Which penalty may be recovered, by and for the benefit of such 
claimant, by action of debt, in any Court proper to try the same ; 
saving moreover, to the person claiming such service or labor, his right 
of action for or on account of the said injury, or either of them.” 

This action is brought under the last clause of the section just 
quoted. The declaration contains two counts: the first for 
obstructing or hindering the arrest of the fugitives; the second, 
for harboring or concealing them. 

To sustain the first count, there must be evidence of some act 


of interference by the defendant, tending to impair the right of 


recaption, secured by the Statute. No precise rule can be laid 
down, by which to determine what act shall constitute an obstruc- 
tion or hindrance, within the prohibition of the Statute. The right 
of arrest is conferred, by the Constitution and the Act of ’93, in 
the most explicit terms, and without any expressed restriction or 
qualification. It may be inferred, that this power was thus con- 
ferred, in part at least, from the consideration, that the arrest is in 
the nature of a preliminary proceeding, and not conclusive of the 
rights of the suspected fugitive. When arrested, such person is 
to be conveyed, without any unreasonable delay, before some one 
of the judicial officers named in the Statute, within the State in 
which the arrest is made, for the purpose of a legal enquiry whether 
he or she is, in fact, a fugitive from labor. And, it is only by the 
exhibition of proof establishing the affirmative of this enquiry, that 
the person arrested can be retained in custody, and removed to 
the State, where “labor and service” are due. On failure to prove 
this fact, the person arrested is entitled to his discharge; and, it 
is presumed, would have a right of action against the person 
making the unlawful arrest, for damages. It may also be sug- 
gested, that there is a further security against a lawless and 
oppressive arrest, in the fact that by the Statutes of many, if not 
all, the non-slaveholding States, the penalty of the crime of kid- 
napping is incurred by an unauthorized arrest of any one, on 
pretence that such person is a fugitive from labor, and the attempt 
to convey him or her to a slaveholding State, to be held in servitude. 

It is very clear, that the penalties provided by the Act of Con- 
gress, are not incurred by one who is merely passive, in the 
attempt of the owner, or his agent, to reclaim and arrest, an 
alleged fugitive from labor. The Statute imposes no obligation 























at 


228 Peter Driskell v. Francis D. Parrish. 


on any one to aid in the recaption. Under a law, so penal in its 
character, it would be monstrous, by mere implication, to recognize 
such an obligation. Nor, will the mere enquiry, made in good 
faith, by what authority an arrest is sought to be made, bring 
a party within the prohibition of the Statute. The penalty is 
denounced against any one, who “knowingly and willingly” 
obstructs or hinders an arrest. In the case of one, who has had 
no agency in the escape of the suspected fugitive, and is not to be 
presumed to be apprized of the fact, that the person is a fugitive 
from labor, and who has taken such person into his employment, 
or under his protection, without any improper intention—the pen- 
alty is not incurred, by merely enquiring into the authority to 
make the arrest. Such an enquiry, in the case supposed, would 
be entirely justifiable. Neither is it deemed to be, a violation of 
the rights of the claimant to insist, that the alleged fugitive shall 
have a fair trial, upon the question, whether he or she owes “labor 
and service” to such claimant. 

On the other hand, it is clear the penalty of the Statute may be 
incurred, without a resort to violence, in hindering or obstructing 
an arrest. Any act done, with the intention of defeating the 
arrest, and which tends to that result, is a violation of the rights 
of the claimant. If, after knowledge of the fact that a person is 
a fugitive, a demand is made to arrest on the premises of another, 
and refused, such refusal subjects the party to legal liability. An 
offer having been made to arrest, the party making it, is under no 
obligation to commit either a trespass or a breach of the peace, in 
carrying his purpose into effect. The withdrawal or removal of 
the person of the alleged fugitive, by the order or direction of 
another, so as to prevent an arrest, is also a hindrance and obstruc- 
tion within the meaning of the Statute. 

Having stated these principles, as applicable to the count for 
obstructing and hindering the arrest, I will briefly notice the count 
for harboring or concealing. 

The learned Judge, who presided in this Court, on the trial of 
an action between these parties, brought to recover the specific 
penalty provided for by the Statute, has held that “the words, 
harbor or conceal, were not used in the Statute as constituting two 
distinct offences, but as descriptive of one offence.” And he has 
also held, that, “to harbor or conceal a fugitive from labor, within 
the meaning of the Statute, it must be done with a view to 
elude the claim of the master.” There can be no question, that 
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this is the correct construction of the law. By the express words 
of the Statute, to constitute the offence of harboring or concealing, 
there must be notice or knowledge, that the person harbored or 
concealed, is a fugitive from labor. This presupposes that there 
must be an intention to prevent arecaption. The intention there- 
fore decides the character of the act. Hence the same eminent 
Judge, in the case before referred to, says, “if a shelter be afforded 
to the fugitive, for an hour, a day, or a week, when there is mani- 
festly no design to conceal him from the pursuit of the master or 
his agent, or in any way to defeat the legal right of the master to 
his service, there is no violation of the Statute.” 

Keeping these principles in view, it is for the jury to decide, 
whether the defendant has harbored or concealed the fugitives, as 
alleged in the second count of the declaration. From the evidence, 
it does not appear, except as a matter of vague inference, that the 
defendant had knowledge that the woman and boy were slaves, 
till so informed by Col. Mitchell. And there would seem, there- 
fore, to be no sufficient ground for assuming, that he had been 
guilty of any violation of the Statute, prior to his obtaining such 
knowledge from Mitchell. It is insisted, however, that he harbored 
or concealed the fugitives, after being notified that they were 
slaves. The only proof in support of this position is, that the 
defendant said, the woman and boy left his house the evening 
following the interview between him and Col. Mitchell; having 
been informed by defendant, that they could remain no longer 
with him. If from motives of humanity, the defendant permitted 
the fugitives to remain with him, for a short time, after notice of 
their real character, without any design thereby to elude the claim 
of the owner, he did not “harbor or conceal” them, within the 
contemplation of the Statute. 

It is strenuously contended by the counsel for the defendant, that 
the testimony of the witness Mitchell is unworthy of credit. Sev- 
eral intelligent witnesses have been called, who state in substance 
that on the examination which took place, at the Court House in 
Sandusky, in reference to a charge for a riot, made against Mitchell 
and Driskell, and one Martin, the defendant was examined as a 
witness, and made a statement of the facts occurring at his gate, 
during the interview between him and Mitchell, varying in some 
essential particulars from the facts as stated by Mitchell, in his 
testimony in this case. To the correctness of the statement of 
the defendant, the witness Mitchell gave his assent. It also 
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appears, from the testimony of the witnesses of defendant, that 
Mitchell, on the same occasion, gave a narration of the facts 
occurring during the interview referred to, agreeing essentially 
with the statement of the defendant, then made, and in which 
there was an omission of some important facts, now stated. The 
credit due to witnesses belongs exclusively to the jury. It will be 
their duty to reconcile conflicting statements, in such a manner 
that, if possible, the whole may be regarded as consistent with 
truth, and the integrity of the witnesses. But, if the statements 
of witnesses are so discrepant that they can not be thus made to 
harmonize, it will be for the jury to say where the truth lies. 

I have now only to suggest, that although this action has origi- 
nated in the existence of slavery in an adjoining State, the views 
of the jury, in relation to that subject in the abstract, should exert 
no influence in their conclusions as to the merits of this contro- 
versy. Like every other case tried in a Court of Justice, it should 
be decided according to the law and the evidence. If the plaintiff 
has suffered a wrong, for which the law gives him redress, it is 
the plain duty of the Court and jury to aid him in obtaining that 
redress. It can not be disguised, that the subject of slavery is at 
this time a fruitful source of public agitation. Unfortunately, it 
has become a chief element of political excitement in our country. 
Whatever may be our individual views of this subject, it is clear, 
we shall best acquit ourselves of the responsibility now resting 
upon us, by taking care that the rights of the parties to this action 
are in no way affected by the existing state of public feeling, on 
the question of slavery. In Ohio, popular sentiment is no doubt 
s'rongly against that institution; and, there are few, if any, of her 
citizens who do not rejoice, that its admission into the State is 
precluded by a barrier, that may well be deemed insurmountable. 
Still, it may be taken for granted, that with very few exceptions, 
the citizens of that State are disposed readily to accord to the 
citizens of States in which slavery is tolerated by law, the rights 
solemnly guarantied to them by the Constitution of the Union, and 
the laws passed in pursuance thereof. The act of 1793, under 
which the plaintiff has sought redress in this action, has been 
repeatedly brought to the notice of the Supreme Court of the 
United States—and that tribunal, on such questions, the only 
authoritative one in the Union, has adjudged it to be a Constitu- 
tionallaw. Itcan, therefore, only cease to be a law when repealed 
by the same anthority by which it was enacted. , 
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{The Jury returned a verdict for the plaintiff, on the count for 
hindering and obstructing the arrest—assessing the damages at 
$500, the proved value of the slaves in question, at the time of 
their escape. On the count for concealing and harboring, the 
verdict was for the defendant. 

A motion was filed by the defendant for a new trial, which was 
overruled, and judgment entered on the verdict. ] 





OUTLINE OF A JUDICIARY SYSTEM FOR OHIO. 


[ We take great pleasure in complying with the request of the learned and accom- 
plished author of the following paper, that we should give it a place in this Journal. 
With his other request, that we should make such comments as might occur to us, we 
have not had time to comply; but in his name we invite comments, which, if of reason- 
able length, will be promptly published. We have only to add that, in the main, we 
like the plan here proposed, better than any we have yet seen or heard suggested. In 
some of the details we think there might be improvements, which we shall take occasion 
to point out. Eb. } 


{ Written for the New Constitution. ] 

The writer designs the following as simply a rude, general and 
imperfect outline of what may, by the best minds of the State, be 
wrought into a good and sufficient Judiciary System for Ohio, under 
her proposed new Constitution. He publishes it in this crude and 
hasty form solely for the purpose of inviting the attention of the 
members of the bar generally, and of those who desire to become 
members of the Convention, to the subject, and of furnishing them 
with a starting point for their investigations. The “idea,” so to 
speak, of the Judiciary system herein embodied, has for several 
years, been the subject of much reflection by the writer of this 
communication, and imperfect and objectionable even, as some of 
the details set forth may be regarded, he is satisfied that the “idea” 
of the system, is itself at least worthy of examination before it be 
rejected. This outline was prepared some months since, and it 
was originally designed to publish with it a brief explanation and 
defence of the principal points presented ; but this for the present 
is withheld from want of leisure to prepare it in time for publica- 
tion, and it is thus submitted for what it is worth; and a full and 
candid examination of its propositions is invited before it be 
pronounced against. V. 

Dayton, Ohio, October, 1849. 


OUTLINE OF A JUDICIARY SYSTEM FOR OHIO. 


Justices of the Peace.—Retain the present system as to civil and 
criminal jurisdiction, nearly as it now exists, except as to trial by 
14 
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Jury, which in view of the next proposition, would be burdensome 
and unnecessary. 

County Court.—Dispense entirely with what are now known as 
“ Associate Judges,” and organize in each County, a “County 
Court,” to be known by that name. This Court to have exclusive 
original jurisdiction in probate, guardian, tavern license, insol- 
vency, administration, and all similar business, now committed to 
the Common Pleas ;—to have also original jurisdiction in all cases, 
both in contract and tort, where the amount in controversy does 
not exceed ($300) ;—to have trial by jury (of six men) on demand 
of either party, in the manner to be regulated by law ;—to have 
exclusive original jurisdiction for the trial of all criminal prosecu- 
tions, where the punishmens, on conviction, shall be less than by 
imprisonment in the penitiiieey. trial in such cases to be by jury 
as above, and in such manner as shall be prescribed by law ;—to 
have appellate and certiorari jurisdiction from Justices of the Peace 
in such cases and such manner as the Legislature may prescribe : 

To sit on the first Tuesday of every month, (or “ of every second 
month”), at such place or places as by law may be fixed: 

To be composed of a single Judge, who shall be elected by the 
people of the County, at the annual State election, and hold his 
office for a term of four years, unless sooner removed for cause, 
(in a manner to be prescribed by law): the Judge to have an 
annual salary to be fived by the County Commissioners, paid quar- 
terly from the County Treasury, and which may not be increased 
or diminished during the term for which he shall have been elected ; 
and to keep a docket and issue executions, under the regulations 
prescribed by law. All the fees of the Court to be fixed by law, 
collected by the Judge, and paid over by him into the County 
treasury. Execution to be issued by the Judge, on demand by the 
County Commissioners, for unpaid fees. 

County Circuit Courts.—Divide the State into (seven) Circuits, 
to be composed each of a convenient number of Counties, aver- 
aging (twelve) for each Circuit, selected and named in the Constitu- 
tion, with a provision as to new Counties—if the Legislature be 
hereafter allowed to erect any. 

For each Circuit let there be four Judges, to. be elected at the 
annual State election, by the of the Counties composing it, and 
holding the office not less than seven years, and a fifth to be elected 
by the people of the whole State, for not less than ten years with minimum 
salaries, fixed by the Constitution, which the Legislature may from 
time to time, if necessary, at its discretion increase. 

Let these five Judges apportion annually the several Counties 
of their Circuit, among their number, as may best suit their con- 
venience, and hold each one a “County Circurr Court,” twice a 
year in each County, at such times as may be fixed by law. 

This County Circuit Court to have exclusive original jurisdiction, 
in all cases in Chancery and in cases at law, where the amount in 
controversy shall exceed ($300); and in all criminal cases where 
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the punishment, on conviction, shall be capital or by imprisonment 
in the penitentiary-—_trial being, in such cases, by jury of (twelve) 
men, on indictment found by a grand jury, and conducted in other 
particulars, as shall be prescribed by law: trial in Civil cases being 
also by jury of (twelve) men, (unless by consent of parties,) and 
in the manner prescribed by law :—to have appellate and certiorari 
jurisdiction from the County Court, in such cases and such manner 
as the Legislature may prescribe: 

To have a Clerk for each County, to be elected by the people of 
the County, at the annual State election, for the term of (five) 
years. 

Central Circuit Court.—Let the five Judges of each Circuit meet 
on the first Tuesday of April in each year, unless for good cause 
the Legislature shall for any one yee, fix another time, at a suit- 
able central County seat within the Circuit, (to be fixed by the 
Constitution, with a proviso that the Legislature may at any time 
for good cause, by vote of two-thirds, change the same,) to hold a 
** Centra. Crrcurr Court,” the duties of the Clerk of which shall 
be performed by the Clerk of the County in which the Court shall 
be held. Let in this Court, the Judge of the Circuit, elected by i 
the people of the State, preside, and be styled the “President fr 
Judge,” and in case of his absence, let the Associate Judge senior a 
in commission preside. 

Let the “ Central Circuit Court” have criminal jurisdiction, trial 
being by jury of (twelve) men, in all cases where the punishment, 
on conviction, shall be capital, (or by imprisonment for life in the 
penitentiary,) wherever the accused, after indictment found in the 
County Circuit Court of the proper County, shall elect to be tried 
in said Court. Let it also hear and determine such cases in 
Chancery, and such questions of law and motions for new trial, 
in both Civil and Criminal cases, as may, in the manner which 
shall be prescribed by law, be reserved by the several Judges in 
their respective County Circuit Courts; or be brought before it by 
writ of error, and in Dhaaibeey cases, by appeal; and also, when 
the amount in controversy shall exceed ($10.000,) try by jury of 
(twelve) men such Criminal cases at law and issues out of Chan- 
cery, as may on application to the “President Judge,” at his 
discretion (or “on good cause shown,”) be removed from the 
County Circuit Court, in such manner as shall be prescribed by 
law. 

Court of Errors.—Let the (seven) “President Judges” of the 
Circuits, so elected by the people of the whole State as before 
suggested, meet annually on the first Monday of (December,) at 
the seat of government for the State, to constitute and hold a : 
“Court or Errors,” the duties of the Clerk of which Court, shall i: 
be performed by the Clerk of the County Circuit Court of the s 
County in which the Court of Errors shall be held: | 

Let the duty of the Court of Errors be to hear and determine all 
cases in Chancery and all cases at law, both Civil and Criminal, 
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which, in the manner to be prescribed by law, may be reserved 
by the Judges of the Central Circuit Court, or be brought before it 
by writ of error and in cases in Chancery, by appeal: the decisions 
of this Court to be regularly reported, in the manner prescribed 
by the Legislature: the Judge senior in commission to be styled 
“ Cmer Jusricg,” and preside in this Court. 

Miscellaneous —An Attorney General and a Reporter for the 
Court of Errors, to be elected at the annual State election, by the 
people of the whole State, for the term of three (or “five” ) years ; 
their duties to be prescribed by law. 

The Legislature to have power to erect such other Court or 
Courts as may from time to time become necessary, within the 
limits of any County in the State, in which there may be a city, 
the population of which shall exceed thousand inhabitants. 





SUPREME COURT OF OHIO, MEDINA COUNTY, SEPTEMBER TERM, 1849. 


Gast v. Goopine. 


{ This was a writ of error to the Common Pleas of Medina County. It was adjourned 
for decision to Wayne County, where all the Judges of the Supreme Court happened to 
meet, and all concurred in the decision. The report is furnished by Wm. Turner, Esq., 
at the request of Judge Sranpine, as he informs us. Ep.} 


LIABILITY OF INNKEEPERS. 


The facts are these: Gooding, the plaintiff in the Court below, 
brought an action of assumpsit against Gast, charging (in sub- 
stance) that the latter while an Innkeeper in that County, received 
Gooding into his inn as a guest,—that when about to retire to his 
lodging-room for the night, the plaintiff handed to the landlord his 
pocket-book containing about seventy-four dollars for safe custody, 
—that Gast received it, but never returned it to Gooding when 
called for,—and that the pocket-book and its contents were taken 
and carried away by some person unknown to the guest, and 
during his stay at the mn. 

The ground of defence was, that the landlord’s house was broken 
into in the night, and that the pocket-book, a trunk of jewelry, and 
other articles, were stolen by burglars then and still undiscovered. 
Evidence to that effect having been offered and admitted by the 
Court, the counsel for the defendant then requested the Court to 


, charge the jury, that should they find that a burglary had been 


committed by persons from without the inn, and not by the defen- 
dant, or his domestics, or guests, and without the knowledge, 
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consent, or default of any of them, then the plaintiff could not 
recover, which request the Court refused to grant,—but charged, 
that if they should find that such burglary and theft had been 
perpetrated in the night as above stated, still it would not exon- 
erate the defendant from liability——and further charged, that 
nothing would thus discharge him but the act of God, the acts of 
public enemies, forcible robbery, or the acts of an armed mob. 

The Jury having returned a verdict for the plaintiff, the defendant 
excepted to the charge, and sued out his writ of error. 

The propositions above stated as constituting the charge of the 
Court, were assigned as errors,—and the cause having been argued 
in the County of Medina, it was adjourned to the County of Wayne 
for decision, when, all the Judges of the Supreme Court being 
present and concurring, it was adjudged, that the charge to the 
Jury in the Court below was correct, and that the judgment of the 
Common Pleas be affirmed. 





Norte.—It hence appears that the Courts of Ohio sanction and adopt the doctrine of 
the Courts of Massachusetts, as found in the 9¢h vol. of Pickering’s Repts. pp. 280-’4, 
and hold the Innkeeper to be an énsurer of the property of his guests. 


COMMERCIAL COURT OF CINCINNATI, JANUARY TERM, 1850. 


Sro.tiey v. Brooxs anp Morris. 


PLEADING—NOTICE WITH GENERAL ISSUE—SPECIAL PLEAS. 


Held, That a defendant cannot both plead special matter, and give notice of it with the 
general issue, although the special matter in the plea and notice be not the same; 
and in such case the Court, on motion by plaintiff, will erder the special pleas to 
be stricken out. 

Srozer & Gwynne, and Watxer & Kuauer for plaintiff. 

Corrin & Mircue tt, for defendants. 

This was an action of covenant. There were five counts in 
the declaration, and several breaches assigned. The defendants 
pleaded non est factum, and eight special pleas, and then appended 
a notice of special matter, some of which was the same as that 
set forth in the special pleas, and other not. There were also 
demurrers to some of the counts, and to some of the pleas. The 
plaintiff moved to strike out all the special pleas, because of the 
notice, or else that defendant should elect. The Court, Judge 
Key, sustained the motion to strike out. 
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Hotes of Recent Derisions. 


DECISIONS OF OHIO SUPREME COURT IN BANK, DEC’R TERM, 1849. 
BEFORE JUDGES HITCHCOCK, AVERY, SPALDING, AND CALDWELL. 


[ We copy from the Ohio State Journal, adding to each case the subject matter in 
capitals. | 


MORTGAGE—-SURETY——ENDORSER. 


The Ohio Life Insurance and Trust Company v. Henry Reeder and 
others. Hamilton. Chancery. 

Caldwell, J. Held, That where a debtor mortgages property to his endorser to indem- 
nify him aguinst his liability as such endorser, the surety does not stand in the relation 
of trustee for the creditor, and a bill filed by the creditor for the purpose of subjecting 
the mortgaged premises te the payment of his debt, the bill not averring that judgment 
has been rendered against either principal or surety, or that the complainant is unable 
to collect his debt by judgment and execution at law, cannot be sustained. Demurrer 
te bill sustained. 


COUNTY COMMISSIONERS——-TREASURER—SURETIES. 


John B. Goodin, et al. v. The State of Ohio, for the use of Hardin 
County. Hardin. LError. 

Spalding, J. Held, That a settlement made by Commissioners of a County with the 
Treasurer at the expiration of his term of office, the taking of his individual note on 
time for a balance of the public money remaining in his hands, together with a receipt 
in full given by the Commissioners to such Treasurer, will discharge the sureties in his 
official bond, even though the settlement be obtained by fraud on the part of such 
Treasurer, especially after the lapse of five years—no fraud or collusion being imputed 
to such sureties. Judgment reversed. 





4 

es MUNICIPAL CORPORATION—TAXING POWER. 

st Samuel A. Barker, et al. v. The State of Ohio. Morgan. Appeal 
iy from the decision of the Auditor of State. 
Py Avery, J. Held, 1. That the charter of the Town of McConnelsville authorizes a tax 
ca for the improvement of streets, upon all the lands embraced within the limits of the 
; 4 corporation. 2. That it does not authorize for the same purpose, a tax upon mills or 
ee water power. 

7% 
bid CO-TRESPASSERS——CONTRIBUTION——TITLE TO CHATTELS. 
bs Ruel Miller vy. Matthew Acheson. Trumbull. Error. 
ae Hitchcock, C. J. Held, 1. That one of two joint trespassers who has been compelled 
: e to pay damages for the trespass, cannot compel his co-trespasser to contribute. 2. That 


although a judgment in trespass for goods taken and carried away, ordinarily vests the 
property in the defendant, yet it so vests only from the date of the judgment. Judg- 
ment reversed. 


INDICTMENT——-STACKS AND SHOCKS OF WHEAT. 


Sarah Denbow v. The State of Ohio. Washington. Error. 


Caldwell, J. Held, That an indictment for burning stacks of Wheat is not supported 
by evidence of burning sHocks of Wheat. Judgment reversed. 
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PUBLIC USES—DEDICATION. 


Charles B. Huber, et al. v. Sayres Gazley, et al. Clermont. Chancery. 

Spalding, J. Held, 1. That a tract of land, designated in the plat of a town laid out in 
1796, as the “ public square,” was thereby dedicated to the use of the town, and that 
no subsequent disposition made of it by the original proprietor can affect such use. 2. 
That a person in the actual possession of said land claiming title under the original 
proprietor, can have no charge upon the land for the consideration money or improve- 
ments. Injunction made perpetual. 


COUNTY COMMISSIONERS——BILL TO SUBJECT EQUITIES. 


Charles L. Bolt, et al. vy. The Commissioners of Williams County, et al. 
Williams. Chancery. 
Avery, J. Held, That neither the 16th section of the Chancery act, nor the general 
Chancery powers of the Court, authorize a bill in Chancery against County Commis- 
sioners, to subject equities. Bill dismissed. 


TAX LAW——ANNUITY. 


Eliza Wetmore v. The State of Ohio. Franklin. Appeal from the 
decision of the Auditor of State. 

Hitchcock, C. J. Held, That a sum of money certain to be received annually and at 
stated periods, is, within the meaning of the Tax law of 1846, an annuity, unless the 
same be receivable as a pension, or as compensation for labor or services subsequently 
to be performed. Decision of Auditor affirmed. 


EVIDENCE——DIVORCED WIFE. 


Daniel F-. Cook v. Thomas W. Grange, et al. Lucas. Error. 


Caldwell, J. Held, That a woman who has been divorced, is not competent to prove 
a contract made with her husband during coverture. Judgment reversed. 


CRIME——SHOOTING AT. 


Jane Henry, et al. v. The State. Stark. Lrror. 


Spalding, J. Held, That discharging a gun, loaded with powder and wadding only, at 
a person so far distant that no injury would probably result from the act, is not a 
violation of the 24th section of the act for the punishment of crimes. Judgment reversed. 


CONTRACT OF SALE—PAYMENT AND DELIVERY——-ERROR NOT PRESUMED. 


Henry Coil v. James M. Willis. Fayette. Error. 

Avery, J. Held, 1. That such statements must be contained in the record as will 
show, affirmatively, the error complained of. Error will not be presumed. 2. That in 
a contract for the sale of corn, with no stipulation to the contrary, payment is by law 
to be made on delivery, and no distinct proof is needed of time, place, or manner of 


payment. Judgment affirmed. 
SURVEY—TAX TITLE. 


Lessee of Carter B. Harlan’s Heirs v. David Thatcher, et al. Clinton. 
Error. 

Hitchcock, C. J. Held, 1. That an individual who connects himself with a survey in 
the Virginia Military District, as a purchaser under a tax sale, has such an interest in 
the survey that he can protect himself under the act of 1807, against a patent issued 
upon an entry and survey made subsequent to the survey under which he claims. 2. 
That a mistake in a survey does not render it void, but if it be a subsisting survey, 
although irregular or defective, it is within the meaning of that act. Judgment affirmed. 
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ADMINISTRATION IN TWO STATES——-PAYMENT IN ONE. 


Jacob N. Brown v. Thomas Winstanley and Wife. Columbiana. 
Error. 

Caldwell, J. Held, That when in Ohio the executors of a will had assigned a promis- 
sory note which formed a part of the assets of the estate, to children and legatees, in 
part payment of their share of the estate, and administration of same estate had been 
granted to another person in Virginia, and the maker of the note had been compelled, 
by a decree of a Court of Chancery in Virginia, to pay the amount of the note to the 
administrator in that State, the assignees could not recover in a suit on the note against 
the maker, although they had received the assignment before the granting of letters of 
administration and bringing of suit iu Virginia. Judgment reversed. 


BILL OF EXCHANGE——ACT FOR SURETIES AND BAIL. 


The Ohio Life Insurance and Trust Company v. Thomas Mc Cague. 
Brown. Error. 

Spalding, J. Held, 1. That the words “ bonds, bills and notes” in the “act for the 
relief of sureties and bail in certain cases,’’ includes Bills of Exchange. 2. That where 
the holder of a protested bill refuses, npon notice given under the statute, by an accom- 
modation drawer, to commence suit against the acceptor by the first term of the Court 
after such notice, the drawer is discharged from his liability. Judgment reversed. 


CHANCERY——MISJOINDER OF COMPLAINANTS. 


James Galloway, et al. v. Edward Farrington, et al. Fairfield. 
Chancery. 
Hitchcock, C. J. Held, That where there is a misjoinder of complainants in Chancery, 
the Court may, according to its discretion and the circumstances of the case, dismiss 
the bill as to all the complainants, or only as to those who are improperly joined. 


UNLAWFUL ARREST—INDEMNITY. 


Alfred F. Compton v. William Lambert. Lawrence. Error. 

Caldwell, J. Held, That where a Justice of the Peace called upon a person to assist a 
Constable in making an arrest on a capias ad satisfaciendum, stating that such arrest 
was lawful, and promising to indemnify such person for assisting to make the arrest 
and prevent a rescue, and it turned out that such arrest was illegal, and a judgment had 
been rendered against the person assisting, for the trespass, the Justice was not liable 
on his promise of indemnity—the contract being for the performance of an illegal act. 
Judgment affirmed. Spalding, J. dissented. 


PUBLIC USES——DEDICATION. 


Alexander M. Laughlin et al. v. Orange M. Stevens. Columbiana. 
Error. 

Spalding, J. Held, 1. That where the width of a street, marked by right lines, is 
given in a town plat, surplus land lying between such street and the low water mark of 
a river, is not thereby dedicated to the use of the town. 2. That it is no evidence of 
an intention to dedicate land to the use of the public, that the original proprietor joins 
in a petition for a Town charter, extending the limits of the corporation over said land. 
Judgment affirmed. 

EVIDENCE—WITHDRAWING WITNESSES. 
William Laughlin v. The State. Columbiana. Error. 

Caldwell, J. Held, That where the witnesses in a case had been ordered by the Court, 
at the request of a party, to withdraw, and one of them remained in violation of the 
order, and heard the testimony of the other witnesses, it was not error to permit him to 


be sworn as a witness. Judgment affirmed. 
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EVIDENCE—COLLECTOR OF CANAL TOLLS. 


John Smith v. The State. Athens. Error. 

Hitcheock, C. J. Held, That in a suit in the name of the State against an individual, 
to recover a penalty incurred by a violation of the Canal law, a Collector of tolls who 
has directed the institution of the prosecution is a competent witness, notwithstanding 
such Collector might be liable in damages in a subsequent action at the suit of any one 
damnified by the prosecution, provided the same was instituted without probable cause. 


Judgment affirmed. 
BURGLARY——-AVERMENT OF TITLE OF HOUSE. 


Solomon Ducher v. The State. Pickaway. Error. 


Spalding, J. Held, 1. That in an indictment for burglary, it is sufficient to lay the 
ownership of the house in a married woman who lives apart from her husband, and has 
the occupancy and control of the dwelling. 2. That proof of a constructive breaking 
at Common law, is sufficient to warrant a conviction under our Statute, which provides 
against a forcible breaking and entering. Judgment affirmed. Caldwell, J. dissented as 
to the second point decided. 


ENTRY—SURVEY—TITLE. 


Allen Latham’s Lessee v. Christopher Oppy. Scioto. Error. 

Hitchcock, C. J. Held, 1. That land within the Virginia Military District is appro- 
priated by location or entry placed upon the book of entries, of the principal Surveyor. 
2. That a survey, executed without a previous entry, or entirely off the land previously 
entered, does not appropriate the land included within its boundaries. 3. That a survey 
so executed is not protected by the act of Congress of March 2, 1807. Judgment 
affirmed. 

INSURANCE—TITLE BON D—MISTAKE—EQUITY. 


Nathan Harris v. The Columbiana Insurance Company. Columbiana. 
Chancery. 

Caldwell, J. Where a party who was in possession of property by title bond, the legal 
title remaining in the vendor to secure the balance of the purchase money, applied to 
an Insurance Company to effect an insurance upon the property, and was informed by 
the agent of the Company, who wrote the application signed by the applicant, in accord- 
ance, as he stated, with instructions previously given him by the Company, that pro- 
perty so held was considered unincumbered, and the Company received the application, 
issued a policy with a full knowledge of the true state of the title, and collected assess- 
ments, and the property was afterwards destroyed by fire; Held, that a Court of Chan- 
cery would entertain a bill to reform the application and policy, on the ground of 
mistake, and grant relief. Demurrer overruled. 


HUSBAND AND WIFE—CHOSES IN ACTION. 


Catherine Dizxon’s Administrator v. Joseph M. Dixon. Ashland. 
Chancery. 

Spalding, J. Held, 1. That choses in action belonging to the wife at the time of the 
marriage, and not reduced to possession by the husband during coverture, will go to her 
representatives, charged with her debts dum sola. 2. That such choses in action may 
be reduced to possession by means of a judgment obtained during coverture, by the 
husband in his name alone; or by an assignment by the husband during coverture, for 
a valuable consideration: or by taking new securities in the name of the husband alone. 
3. That promissory notes payable to the wife or bearer, (dum sola,) and remaining in 
possession of the husband during coverture, without such suit or assignment, will, at 
the death of the wife, fall to her heirs. Decree for complainant. 
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AGREED CASE—RECORD—EXCEPTIONS. 


Mathew Acheson v. Calvin G. Sutliff. Trumbull. Error. 


Hitchcock, C. J., Held, That an agreed statement of facts does not constitute a part 
of the record, unless made so by bill of exceptions. Judgment reversed. 


IN DICTMENT—SHOOTING—VERDICT. 


David Wilson v. The State. Lucas. Error. 

Caldwell, J. Held, That where in an indictment there were counts under the 24th 
section of the act for the punishment of crimes, for shooting with intent to kill, and 
under the 17th section of the same act for assaulting with intent to murder, and the 
jury found the defendant guilty of the first charge, the Court could not, with the consent 
of the jury, enter a verdict of guilty, generally, on all the counts in the indictment. 
Judgment reversed. 


UNAUTHORIZED BANK—STATUTE OF LIMITATIONS. 


Davis B. Lawler, et al. v. J. & J. Walker. Hamilton. Error. 
Spalding, J. Held, 1. That under the act of 1816, entitled “an act to prohibit the 
issuing and circulation of ufauthorized Bank paper,” and the act amendatory thereof, 
passed March 18, 1839, the stockholders of the Cincinnati and Whitewater Canal Com- 
pany are holden in their individual capacity for notes issued by the Company, intended 
to circulate as money. 2. That notes of this description are not barred by the Statute 
of Limitations till after the lapse of fifteen years. Judgment affirmed. 


LETTER OF CREDIT—NOTIGE—LEX LOCI. 


Lonsdale & Gray v. Lafayette Bank of Cincinnati. Hamilton. 
rror. 

Avery, J. Held, 1. That upon a letter from L. & G., of New Orleans, addressed to 
E. C., of Cincinnati, stating that bills to the extent of $10,000 would be duly honored 
by them up to a certain date, the same being accompanied by a bill of lading of ship- 
ments to their address, by steamboats, an action may be maintained, in his own name, 
by a third person, who, upon the faith of such letter, has taken bills drawn according 
to its provisions, for a breach of promise to accept. 2. That such a letter of credit does 
not require, as in the case of commercial guaranties, notice te be given either of its 
acceptance or of bills drawn under it. 3. That the law of Ohio, and not of Louisiana, 
governs the contract. Judgment affirmed. 


BILL OF REVIEW—FRAUD. 


Thomas W. Cooch, et al. v. Lowen R. Cooch, et al. Butler. Bill of 
Review. 

Hitchcock, C. J., Held, 1. That a person who has not been aggrieved by a decree, 
cannot have a bill of review, because some other person may have been injured. 2. 
That fraud in procuring a decree cannot be relieved against by bill of review, but the 
decree must be impeached by original bill charging the fraud. 3. That one who has 
assented to a decree cannot afterwards file a bill of review to reverse it. Bill dismissed. 


MUNICIPAL CORPORATION——TAXING POWER——OPENING STREETS. 


Charles M. Reed vy. The City of Toledo. Lucas. Chancery. 
Caldwell, J. Held, That under the provisions of the 17th section of the charter of the 
City of Toledo, authorizing the City Council to appoint assessors to award damages to 
those through whose property a street might be opened, and to assess such damages on 
the property benefitted by such improvement, the City Council cannot levy a tax for 
the general improvement of the street. Perpetual injunction decreed. 
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FORCIBLE DETAINER—NOTICE. 


Charles Williams v. John McMillen. Tuscarawas. Error. 
Spalding, J. Held, 1. That in a complaint for forcible detainer alone, under the act of 
1831, the jury was not required to find the fact of notice in their verdict of guilty, to 
warrant a judgment for costs against the defendant. 2. That in a proceeding under the 
amendatory act of 1843, where the complaint sets forth a legal notice, it is sufficient if 
the jury find the matters stated in the complaint to be true. 


WILL—PAROL EVIDENCE. 


Andrew Painter v. John Painter, et al. Richland. Chancery. 
Avery, J. Held, That parol evidence cannot be admitted to contradict or explain the 
contents of a will. 
TAX TITLE—ENTRY—SURVEY. 


Eli W. Gwynne v. Christopher Neiswanger. Madison. Chancery. 

Hitchcock, C. J., Held, 1. That when land has been sold for taxes under the uct of 
January 29, 1827, “for the remission of penalties and for the sale of land for taxes,’’ 
and the act supplementary thereto, passed February 12, 1829, and has been conveyed 
pursuant to the sale, the deed cannot be “invalidated or affected by any error previously 
made in listing, taxing, selling, or conveying said land.”” 2. That where land has been 
sold under the aforesaid statute, within the Virginia Military District, while the title of 
the former proprietor rests in the entry and survey only, the conveyance in pursuance 
of the sale vests in the purchaser the same title which was vested in the former pro- 
prietor. 3. That such title is an equitable title merely, and if the former proprietor of 
the entry and survey, or his assignee, subsequently receives a patent, he will hold the 
title in trust, and may in equity be compelled to redeem or convey to the purchaser at 
tax sale. Demurrer for complainant. 


LARCENY—INDICTMENT—VALUE—EVIDENCE. 


John Barton v. The State. Cuyahoga. ‘Error. 

Caldwell, J. Held, 1. That counts for horse stealing, and grand larceny of other pro- 
perty, may be joined in the same indictment. 2. That where on such indictment the 
jury find a general verdict of guilty, assessing the value of the property, in gross, with- 
out finding the amount charged in each count, and the Court enter judgment on such 
finding, such judgment is erroneous, and will be reversed on error. 3. That on the 
trial of such a case, it is error for the Court to permit evidence to go to the jury for the 
purpose of proving that just before the defendant committed the act for which he is on 
trial, he has committed another larceny. Judgment reversed. 


WATERCRAFT—LIEN OF HANDS. 


Julius B. Webster v. The Brig Andes. Lucas. Error. 

Spalding, J. Held, J. That under the act of 1840, authorizing proceedings against 
boats and other watercraft by name, sub-contractors and day-laborers employed to 
perform work on such craft, have a lien which they may assert against the craft in 
whosesoever hands she may be found. 2. That it is immaterial at whose instance the 
work is done, provided the person employing the laborer has, at the time, the control of 
the craft, or some part of her, as contractor or sub-contractor for the building thereof. 
Judgment reversed. Hitchcock, C. J., dissented. 


PARTNERSHIP—INDIVIDUAL DEBT—LEVY—REPLEVIN. 


John H. Sutcliff v. Arnold H. Dohrman. Jefferson. Error. 
Avery, J. Held, 1. That a partner’s interest in partnership goods, is his share of the 
surplus after all demands against the firm are paid. 2. That an execution in the hands 
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of a Constable against one of two partners for his individual debt, may be levied upon 
partnership goods. 3. That after levy is made, Chancery may interfere by injunction 
and restrain the sale. And whether a sale of partnership goods so taken, can be made 
upon execution at law; quere. 4. That if such sale be valid, it passes the interest only 
of the defendant in the execution. 5. That if the other partner replevies the goods so 
sold, from the purchaser at Constable’s sale, the measure of damages against the plaintiff 
in replevin, is the value of the interest which passes by the sale. Judgment reversed. 


ENDORSER—INDEMNITY—DILIGENCE. 
Henry W. Develing v. William J. Ferris. Hamilton. Error. 


Hitchcock, C. J., Held, That where an endorser of a promissory note is fully indem- 
nified for the endorsement, the endorsee may have an action against him, although due 
diligence has not been used to collect the note from the maker. Judgment reversed. 


ADMINISTRATOR DE BONIS NON. 


The State of Ohio for the use of Joseph Potter’s Administrator v. 
Marcus Dennison, et al. Brown. Error. 

Caldwell, J. Held, 1. That an administrator de bonis non can maintain a suit against 
a former administrator for any goods, money, or assets of any kind that may have come 
to his hands, and are not accounted for. 2. That a judgment obtained against the 
former administrator on such claim, is evidence against him and his sureties in a suit 
on his administration bond, and can only be impeached by the sureties by proof of 
fraud or mistake. 3. That a general allegation in a declaration on an administrator’s 
bond, that he did not settle up the estate within the time required by law, but refused 
to make such settlement, is good. Judgment affirmed. 


PLEADING—SECURITY FOR COSTS. 


Henry Newsom’s Administrator v. Michael Ran. Logan. Error. 

Spalding, J. Held, 1. That the defendant is not excused from filing his plea within 
the rule, because the plaintiff has failed te comply with an order to give security for 
costs. 2, That a writ may be endorsed for costs, by order of Court, after service and 
return; and if such order appear of record, seire facias will lie against the surety. 3. 
That it is within the discretion of the Court of Common Pleas to receive or reject a 
plea of the Statute of Limitations, after the rule day for pleading has expired, and the 
party is in default. Judgment affirmed. 


MUNICIPAL CORPORATIONS—LIABILITY FOR INJURIES. 


The Town Council of Akron v. Joseph McComb. Summit. Error. 


Avery, J. Held, 1. That a municipal corporation, though acting within the scope of 
its authority and without malice or negligence, is liable for injuries resulting to the 
property of individuals from its acts. 2. That such corporation is liable, though there 
be no record or written evidence of the authority under which its agents committed the 
acts from which the injury resulted. Authority may be given to its agents by parol. 
3. That though the original proprietor in his contract of sale, requires the vendee to 
grade in front of his lot whenever he might direct, it does not bar the vendee of his 
remedy against the corporation for injuries sustained by grading in front of it. Judgment 
affirmed. ; 

STATUTE OF LIMITATIONS—SHERIFF’S BOND. 


The State of Ohio for the use of Mount Pleasant Bank v. Conway and 
others. Morgan. Scire facias. 

Hitchcock, C. J., Held, 1. That in an action upon a Sheriff’s bond, where the breach 

assigned is for a malfeasance, the action will be barred, unless commenced within one 
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year after the cause of action accrued. 2. That the application of the Statute of limi- 
tations in actions upon such bonds, does not depend so much upon the form of action, 
as upon the cause of action appearing fin the assignment of breaches. 
NEW TRIAL—BILL OF EXCEPTIONS, 
William T. Bascom v. Isaac Parrish. Morgan. Error. 

Spalding, J. Held, That when a motion for a new trial in the Court of Common Pleas 
is overruled by a division in opinion of the Judges, the Bill of Exceptions is sufficient, 
if signed by no more than the two Judges who refused to sustain the motion. Case 
remanded to the County. 

MORTGAGE—BILL TO QUIET TITLE—FACTS FOUND IN DECREE. 
Mary Nolan v. Samuel Urmston. Hamilton. Bill of Review. 

Avery, J.,1. Where a purchaser of a tract of land, after receiving his deed, exe- 
cuted a mortgage to the vendor for the unpaid purchase money, went into possession 
and remained in possession several years, but having paid no part of the mortgage debt, 
agreed verbally with the mortgagee to give up his interest for a specified sum, in pursu- 
ance of which agreement he took the consideration, yielded up the possession to a 
person authorized by the mortgagee to receive it, and the person so authorized, after 
occupying it for a time, purchased the land for a full price from the mortgagee, and 
took a deed in fee simple, with covenants of seizin and warranty; held, That a bill in 
Equity to quiet title could be sustained by the last purchaser. 2. Where the facts are 
specifically found in the decree, they will be taken as true, without an examination into 
the depositions. Bill dismissed. 

Spalding, J., dissented as to the second point decided, but concurred with the other 
Judges in the decree of dismissal, upon the facts of the case. Caldwell, J. having been 
of counsel for one of the parties, did not sit in the case. 

ADMINISTRATION—SUBSEQUENT WILL. 
Ann Barkaloo’s Adm’r v. Jacob Emerick, et al. Butler. Chancery. 

Hitchcock, C. J., Held, 1. That where an estate has been fully settled, and all the 
moneys in the hands of the administrator have been paid over in pursuance of an order 
of Court, should a will subsequent to such settlement be discovered and proved, neither 
the executor under the wil! nor an administrator with the will annexed, can compel the 
former administrator to account for the meney or property by him received and paid 
over. 2. That where an individual has been compelled by a decree of a Court of Equity, 
or by the judgment of a Court of law, to pay over moneys in his hands, the record of 
such judgment or decree may be given in evidence by him, to prove the payment, in a 
suit subsequently commenced against him for the same money, by one who was not a 
party to the original suit. 

MUNICIPAL CORPORATION—POWER TO TAX. 
Joseph Jonas v. The City of Cincinnati. Hamilton. Chancery. 

Caldwell, J. Held, 1. That the Council of the City of Cincinnati are prohibited by 
their charter from assessing and collecting a tax in 1848 for lighting a street in 1845. 
2. That the City Council can create no debt of the kind beyond the fiscal year. 3. 
That a per centage for collector’s fees cannot be added to such tax, nor can the costs of 
the proceedings before the Mayor be included. Perpetual injunction decreed. 

GUARANTY. 
Justus Gale’s Adm’x v. D. A. Van Arman. Summit. Error. 

Spalding, J. Held, (Hitchcock, C. J., dissenting,) That where one executed a note 
payable in clocks, on the back of which a third person, at the time of the execution, 
wrote and signed these words: “I guarantee the fulfilment of the within contract,”’ the 
instrument was a joint contract, and the parties might be sued jointly upon it. Judg- 
ment reversed. 
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POWER OF ATTORNEY TO CONFESS JUDGMENT. 


Albert G. Sloo, impleaded with H. G McClintoc, v. James H. Lea. 
Hamilton. Errcr. 


Avery, J. Held, 1. That a warrant of attorney to confess a judgment upon a debt due 
directly from the defendant to the plaintiff, is not a collateral security merging the 
original debt. 2. That a judgment against one of two partners upon a joint promise, 
is a bar to a subsequent suit against both of the partners. 3. That a judgment in the 
State of Illinois originally against two, but reversed in terms as to one, is not a nullity 
as to the other defendant. Judgment reversed. 


PRAUDULENT CONVEYANCE—ADVANCEMENT. 


James Tremper, et al. v. Edward Barton, jr., et al. Clermont. 
Bill of Review. 

Hitchcock, C. J., Held, 1. That a deed made for the purpose of defrauding creditors, 
is good as between the parties thereto, and those claiming under them, though void as 
to creditors. 2. That when a father purchases and pays for land, and directs the con- 
veyance to be made to one of his children, the presumption of law is that it is intended 
as an advancement, but this presumption may be rebutted by evidence. 3. That where 
there are numerous complainants in a bill in Chancery, one of whom is an infant, who 
does not sue by his next friend, and for whom no guardian is appointed, and the bill is 
dismissed; on bill of review brought by the infant, the decree will not be reversed, 
where the bill of review shows that the infant has no interest in the subject matter in 
controversy. Spalding, J., dissented as to the first point decided. Bill dismissed. 


BANKRUPTCY—DORMANT JUDGMENT. 


Platt Card v. Chester Walbridge, et al. Lucas. Chancery. 

Caldwell, J. Held, 1. Where a debtor has taken the benefit of the Bankrupt law, 
retaining the equitable title to property which is not included in his schedule of assets, 
a creditor, who had not claimed under the assignment in bankruptcy, may proceed in 
his own name to subject such equitable assets to the payment of his claim. Such pro- 
perty being retained in fraud of the Bankrupt law, the certificate in bankruptcy presents 
no bar to the action. 2. In this case the complainant may proceed immediately in 
Chancery, on a dormant judgment, without reviving by scire facias. 3. An attorney 
at law who has been employed to collect a claim, has no power to sell the claim, unless 
by express authority from his client. After judgment or decree entered, his authority 
only extends to issuing execution and receiving the debt. 


GARNISHEE—CAPIAS, 


Henry Weaver v. James Russell and Martin Gallagher. Champaign. 
Error. 

Spalding, J. Held, That in a capias ad respondendum against a garnishee in attach- 
ment, it is requisite that the “amount sworn to be due”? be endorsed upon the writ. 
Judgment affirmed. 

CHANCERY—NON-RESIDENT—PUBLICATION—RECORD. 


John Doe, ex dem. Franklin Morgan, et al. v. Isaac G. Burnett. 
Hamilton. Error. 

Avery, J. Held, 1. That under the Chancery Act of 1810, and act supplementary 
thereto, of 1812, the Court acquired jurisdiction of the persons of non-residents, by the 
publication of a notice for nine successive weeks in a newspaper. 2. That the Courts 
of Common Pleas being Courts of general jurisdiction, as to them the existence of 
jurisdiction will be presumed, their records being silent upon the subject, wherever an 
attempt is made to impeach their judgments collaterally. 3. That the proceedings in 
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such case will be held binding against minors, who are made defendants, for whom no 
guardians have been appointed. 4. That where there has been no complete record 
made up, the journal and docket entries, and all the files and papers properly connected 
with the case, are admissible in evidence. Judgment affirmed. 


EJECTMENT—POSSESSION—NON-RESIDENT. 


Lessee of Edward Newman v. The City of Cincinnati. Hamilton. 
Error. Superior Court, Cincinnati. 

Hitchcock, C. J., Held, 1. That a plaintiff in ejectment may recover upon his previous 
possession, as between himself and a stranger who has dispossessed him. That the 
judgment of a Court having jurisdiction, cannot be collaterally impeached. 2. That 
under the Chancery act of 1810, and the act supplementary thereto of 1812, jurisdiction 
of the person of a non-resident defendant might be acquired by publication in pursuance 
of an order of Court. 3. It is error in a Court to charge a jury in general terms that a 
plaintiff has no cause of action, and that they must find for the defendant, especially 
where evidence has been exhibited by both parties, and for such error the judgment 
must be reversed, although the reviewing Court may be satisfied, upon the facts exhib- 
ited, that the defendant was in fact entitled to a verdict—such charge is improper, inas- 
much as it interferes with the constitutional rights of the jury. Judge Avery dissenting 
upon the last point. Judgment reversed. 


PARTNERSHIP—TENDER. 


Jacob L. Vance, et al. v. James Blair. Miami. Error. 


Caldwell, J. Held, 1. That a suit at law may be maintained for a breach of partner- 
ship articles, where the business of the partnership has not been commenced, and 
accounts of the partnership have not been created which are in controversy. 2. That 
where some of the parties to such articles have sold out their interest before the matter 
of controversy arose, they need not be made parties. 3. That where it is necessary for 
the plaintiff to allege and prove a tender of performance, a day on which the alleged 
tender was made must be averred. Judgment affirmed. 


BILL OF EXCHANGE—CO-SURETY—ACCOMMODATION,. 


Alfred Kelley v. Thomas Few. Muskingum. Error. 

Avery, J. Held, That where the payee of a bill of exchange brings a suit against the 
two drawers, one of whom is served with process, the writ as to the other being returned 
‘not found,”’ the defendant at the trial may give parol evidence to show that he and 
the plaintiff, by a prior agreement between themselves, were, when they severally 
drew and endorsed the bill, joint securities for the accommodation of the other drawer, 
and by such proof defeat the action, if he has paid upon the note an amount equal to 
that paid by the plaintiff. Judgment reversed. 


ADVANCEMENT—DESCENT AND DISTRIBUTION. 


Robert Safford, Administrator of Edwin Putnam, dec’d, v. Franklin 
Putnam, et al. Muskingum. Chancery. 
Avery, J. Held, That the law of the State regulating descents and the distribution of 
personal estates, provides for advancements as to real, but not as to personal estates. 


Bill dismissed. 


INSURANCE—CONTRACT FOR POLICY—CHANCERY. 


Ferdinand Suydam, et al. v. The Columbus Insurance Company, et ai. 
Muskingum. Chancery. 

Hitchcock, C. J., Held, That where a bill in Chancery is filed against an Insurance 

Company, to compel the issuing a policy of insurance upon a contract previously made 
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such bill cannot be sustained, unless there is conclusive proof that such contract was 
actually made. If the matter is left in doubt upon the whole evidence, the bill must be 
dismissed. 

MORTGAGE—MARSHALLING SECURITIES. 


William Green v. James Ramage, et al. Muskingum. Chancery. 

Caldwell, J. Held, That where A has a mortgage on two lots, and B and C have sep- 
arate mortgages subsequent to A’s, B’s being on one of the lots, and C’s on the other, 
B’s being prior in time to C’s, B cannot compel A to first exhaust the lot on which C 
has his mortgage. In such case A will be required to make his debt out of both the 
lots, in proportion to the amount that each may produce. 


DEBT ON DECREE IN ANOTHER STATE. 


Augustus Moore and William Green v. Alexander Adie. Hamilton. 
Error. Supreme Court. 
Spalding, J. Held, That an action of debt may be sustained in the Courts of this State, 
upon a Decree rendered by a Court of Chancery in Kentucky. Judgment affirmed. 


ADMINISTRATOR’S SALE—PARTIES, 


Lessee of Christopher Snevely and Wife v. John G. Lowe. Mont- 

gomery. Error. Supreme Court. 

Avery, J. Held, That where an intestate leaves at his death four children, one of 
whom is of age and the other three minors, and his administrators file a petition to sell 
land for the payment of debts, naming as defendants in the petition, three of the chil- 
dren, omitting to name the fourth; but the record shows that a guardian ad litem was 
appointed for the minor heirs of the deceased: that the guardian ad litem appeared and 
acknowledged an appearance as such guardian—the order of sale is not void, though the 
name of the fourth child does not appear upon the record. Judgment affirmed. 


FRAUDULENT CONVEYANCE—BILL TO ENFORCE DECREE. 


Gordius A. Hall, Adm’r of James Hampson, deceased, v. Catherine 
Sumner, et al. Fuirfield and Franklin. Chancery. 

Hitchcock, C. J., Held, 1. That where an individual conveys property for the purpose 
of defrauding creditors, and dies,a Court of Equity may interpose at the suit of a 
creditor, to set aside the conveyance, especially if the fraudulent grantee has been 
appointed administrator of the estate. 2. In a bill to enforce or execute a decree, the 
Court will not, as a general rule, change the original decree, the objects of such pro- 
ceeding being, not to ascertain the rights of the parties, but to enforce such rights as 
have been already ascertained. Decree. 


INSURANCE, 


The Portage County Mutual Insurance Company v. Joseph S. Stukey. 
Hocking. Error. 
Caldwell, J. Held, That under the charter of the Portage County Mutual Insurance 


Company, a suit against the Company by one of its members can only be brought in 
Portage County. Judgment reversed. 


FRAUDULENT CONVEYANCE. 


Washington Sockman, Lessee v. Michael Sockman. Knox. Error. 
Avery, J. Held, 1. That where a debtor has made a fraudulent conveyance of his 
lands, and the judgment creditor, after levying on the same, applies to a Court of Chan- 
cery to aid him in making a sale to satisfy his judgment, a decree for the sale by a 
master will not be void, though the fraudulent grantees are not made parties, but may 
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b set up by a purchaser under such decree as a perfect defence in an action of eject- 
ment. 2. That a new trial will not be granted in ejectment, except under peculiar 
circumstances. Judgment affirmed. 


DOWER—MORTGAGE. 


Hannah Taylor vy. Cary A. Fowler. Miami. Dower. 
Hitchcock, C. J., Held, That where land is mortgaged to secure the payment of a debt, 
in which the wife joins, and the same land is subsequently sold under a judgment 
against the husband, at the suit of a stranger to the mortgage, the wife is not divested 
of her dower as against the purchaser at such sale, though the Court may have ordered 


the purchase money in part to be applied to the payment of the mortgage debt. Avery, 
J., dissented. Decree for complainant. 


COLLISION-—-WATERCRAFT LAW, 


Steamboat Clipper v. Linas Logan. Hamilton. Error. 

Spalding, J. Held, 1. That one conversant with steamboats, as master, engineer, and 
builder, having examined a boat injured by collision on the Ohio river, may state, in 
connection with the facts, his opinion as to the direction from which the boat was struck 
at the moment of contact. 2. That any such person having examined the injured boat 
may describe her condition, and say whether, in his opinion, she is worth repairing. 
3. That in an action of trespass against a boat for injurles caused by a collision, the 
plaintiff is not restricted in the recovery of damages to the amount named in his bill of 
particulars and affidavit. Judgment affirmed. 


DURESS—RELIEF IN EQUITY. 


Francis James v. Hosea Roberts. Portage. Chancery. 
Caldwell, J. Held, That where a party has by threats of a groundless prosecution 
been induced to execute a note and mortgage, a Court of Chancery will grant relief and 
restrain their collection. Decree for complainant. 
Hitchcock, C. J., having been of Counsel for one of the parties, did not sit in the 
case. Avery, J., dissented. 


ADVANCEMENT—PARTITION. 


John Myers and Wife v. Henry Warner. Fairfield. Chancery. 
Caldwell, J. Heid, That where a father has made advancements in money to a portion 
of his children, such advancements cannot be taken into account on a partition of his 
estate among his children. 
TRUSTEES—LIABILITY FOR NEGLECT. 


The State of Ohio v. Nathan Guilford, et al. Hamilton. Chancery. 

Spalding, J. Held, That where a loss accrues to a trust fund, through the default of 
one of five trustees, his co-trustees will not be held responsible for such loss, if they 
have acted in good faith, and exercised that vigilance over the fund which a man of 
ordinary prudence will exercise on his own property. Decree against the Administra- 
tors of the Trustee in default, and bill dismissed as to the others. Caldwell, J. having 
been of Counsel, did not sit in the case. 


WILL—PROVISION FOR WIFE. 


Joseph Tope v. Mary Tope. Jefferson. Error. 

Spalding, J. Held, That where the testator provides in his will, that his wife “shall 
have her maintenance off of the farm devised to his son Joseph, while she lives, * * that 
the said Joseph is to let her have the house while she lives, * * that he, moreover, 
is to furnish her with every thing necessary for her comfort, while she lives,” if the 
widow shall refuse to ceoupy the mansion house and receive her support on the farm, 
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but prefers to reside elsewhere, it will be the duty of the son charged with the main? 
tenance, to pay her whatever sum it may be consider2d worth to support her on the 
farm, and no more. Judgment reversed. 


MANSLAUGHTER—INDICTMENT—STANDING MUTE. 


John Sutcliffe v. The State. Jefferson. Error. 


Avery, J. Held, 1. That an indictment for manslaughter, drawn after the approved 
Common law precedents, is good in a prosecution under the Statute of Ohio, for the 
same offence. 2. That a statement that the prisoner made an assault and unlawfully 
discharged a gun ioaded with powder and lead at the person killed, is a sufficient aver- 
ment of the unlawful act designated in the Statute. 3. That after a verdict of guilty, 
and judgment reversed on account of error in the proceedings, the prisoner is not pro- 
tected from a second trial before a jury by the provision in the bill of rights that the 
accused shall not be twice put in jeopardy for the same offence.’’ 4. That the original 
papers, and transcripts from the journal entries, both of the Supreme Court and Common 
Pleas, are admissible in evidence as the record, when they have not been carried into the 
record book. 5. That the plea of not guilty upon the record, is not reached by the 
judgment of reversal. 6. That though the plea remain upon the record, it is not error 
to inquire by a jury whether the prisoner stands mute obstinately, and to cause the plea 
of not guilty to be entered without his consent. 7. That it is not error to omit giving 
notice to the prisoner’s counsel, that he may be present when the verdict is to be deliv- 
ered to the jury. Judgment affirmed. 


SUNDAY—CONTRACT VOID. 
Preston W., Sellers v. George Dugan. Brown. Error. 

Avery, J. Held, That under the act of 1831, “for the prevention of immoral prac- 
tices,’’ a sale on Sunday, of four hundred bushels of corn, is void, and no action for 
damages can be sustained for the breach of such contract. Judgment reversed. Cald- 
well, J. dissented. 

CREDITORS’ BILL—CHANCERY. 
Adolph Gury, et al. v. Lazarus Tannewald, et al. Hamilton. 
Chancery. 

Hitchcock, C. J., Held, That great strictness will be required in proceedings under 
the act of February 25th, 1848, amendatory of the act directing the mode of proceeding 
in Chancery, especially in setting forth the matters required in the second section, and 
if a bill be defective in this particular, it may be dismissed at any stage of the case. 


JOINT CONTRACT—INFANCY—EVIDENCE. 


Christian Rohrer v. George Morningstar, etal. Montgomery. Error. 

Hitchcock, C. J., Held, 1. That in a case upon a joint contract, where one of the 
defendants interposes the plea of infancy, the Court may permit the jury to pass upon 
that issue, and if it is found for the defendant, may allow him to be examined as a wit- 
ness. 2. That the rule that a party to a negotiable instrument is not a competent 
witness to impeach the instrument, is not applicable unless the instrument be negotiated 
before it falls due. Judgment affirmed. 


MUNICIPAL CORPORATIONS—POWER TO PREVENT ANIMALS RUNNING AT LARGE. 


Martin Collins vy. David Hatch. Ashtabula. Error. 
Hitchcock, C. J., Held, 1. That power granted to a municipal corporation to enact 
such by-laws and ordinances “as they shall deem necessary for the well regulation, 
interest, health, cleanliness, convenience and advantage” of the town or borough, not 
inconsistent with the laws of the United States or of this State, does not confer upon 
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the corporation the power to enact a by-law restraining horses, cattle, swine, &c., from 
running at large. 2. That such power is not conferred by the general power “to 
require and cumpel the abatement of nuisances.’’ 3. That such power can only be 
exercised when it is specifically granted in the act of incorporation 

And the Court adjourned without day. 


English Chancery, February, 1849. Drever v. Mawdesley. 
[18 Law J. Rep. n. s. Chy. 273.) 


TRUSTEE, LIABILITY OF—-MONEY LEFT IN A BANK, 

A trustee of certain estates received the proceeds and paid them into a Bank, where 
they were left for many years. A suit was instituted and a receiver appointed of the 
rents and interest. The Bank having failed, it was held that the cestuis que trust, who 
were infants, must not be prejudiced by the neglect of the trustee to place the fund in 
safety, and that the trustee was liable to refund the money lost. 


English Chancery, March, 1849. Innes v. Sayer. 

[18 Law J. Rep. n. s. Chy. 274.] 
POWER—CHARITY—-APPOINTMENT TO CHARITABLE PURPOSES—INFORMAL 
EXECUTION AIDED. 

If the intention to exercise a power be clearly shewn, a Court of Equity will, in favor 
of a charity, give effect to an informal or defective execution of the power. Therefore 
where a power to dispose of personalty was directed to be exercised, amongst other 
modes, by the last will and testament, &c., of the donee, signed, sealed, published, and 
declared in the presence of two or more witnesses, and the donee in exercise of the 
power bequeathed part of the personalty to certain charities by an unattested will, 
(executed before the passing of the New Wills Act,) signed and sealed by the donee, 
but not in the presence of witnesses, and not published or declared, it was held to be a 
valid execution. 


English Chancery, February, 1849. Pidding v. Franks. 
[18 Law J. Rep. n. s. Chy. 295.) 
PATENT—INFRINGEMENT—EQUITABLE LICENSEES, 

A patentee, by deed, granted an exclusive license to A, who covenanted to work the 
patent in a particular mode. A. then contracted to sell all his interest in the patent to 
B, C, and D. On bill filed by the patentee to restrain B, C, and D, from violating the 
covenants and conditions of the deed of licence, they, by their answer, denied the validity 
of the patent, and alleged that they had discontinued the use of it. A motion for an 
injunction was ordered to stand over, with liberty to the plaintiff to bring his action at 
law. Held, that the plaintiff was not entitled to any admission from the defendants as 
to the validity of the patent, or as to their being licensees. 


Exchequer of Pleas, June, 1849. Fryer v. Gathercole. 
[18 Law J. Rep. n. s. Ex. 389.] 
LIBEL——PUBLICATION——-EVIDENCE OF IDENTITY. 

In an action for libel, in order to prove that the defendant had published the libel, 
which was contained in a printed pamphlet, a witness was called, who stated in sub- 
stance, that the defendant gave her a copy of the pamphlet; that she lent it several 
times to persons, expecting that they would return it to her; that the persons to whom 
she had lent it had returned her the same, or a copy, but that she could not swear it was 
the very same, though she had no reason to doubt it. Held, that there was evidence 
for the jury that the pamphlet returned to the witness was the same given to her by 
the defendant. 
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| Wotires of eu Books. 


KenNnepDy’s Lire or Wirt. Memoirs of the Life of William Wirt, Attorney General of the United 
States. By Joun P. Kennepy. A new and revised edition, in two volumes. Philadelphia: 


Lea & Blanchard. 1850. 

We are indebted to Messrs. H. W. Derby & Co., for a copy of this very finished and 
deeply interesting piece of biography. Much as we had admired Mr. Wirt, we did not 
know how much he deserved admiration, and how worthy he was of imitation, until 
we read these pages. To a young lawyer, we could hardly suggest more useful reading. 
No American has pursued the law, through a long and illustrious career, with more 
single hearted devotion than William Wirt. His letters, which form the staple of this 
book, are all redolent of this fervent spirit. ‘To his family and familiar friends, they tell 
of his toils, his anxieties, his conflicts, and his triumphs. To young men, they describe 
the way to eminence, and allure them on by high motives and bright examples. When 
space permits, we intend to enrich our pages with extracts from these delightful letters. 


Tue United States LAw MaGazZINe. 


This is a new monthly Law Magazine, published in the City of New York, and edited 
by John Livingston. We have received the first number, commencing with the present 
year. Each number is to contain at least one hundred pages, and the price is five 
dollars per year. Taking the first number as a sample, we should say it promises to be 
as useful, to say the least, as any American or English Law periodical. We expect to 
derive great advantage from it, both editorially and professionally. 








SANDFORD’s CuanceRy Reports, Vou.iv. Reports of Cases argued and determined in the Court of 
Chancery of the State of New York, before the Hon. Lewis H. Sandford, late Vice Chancellor 
of the First Circuit; Vol.iv. New York: Banks, Gould, & Co., 144 Nassau street. Albany: 
Gould, Banks, & Gould, 104 State street. 1850. 

This volume, from the prolific press of Messrs. Banks, Gould, & Co., completes the 
decisions of Vice Chancellor Sandford, under the ancient regime of New York. We 
have before had occasion to speak of this learned gentleman, in strong terms of appro- 
bation, both as a Chancellor and Reporter. 








Unrrep States Annvat Dickst, ror 1848. United States Digest; being a Digest of Decisions of 
2 the Courts of Common Law, Equity, and Admiralty in the United States. By Jonn PuEetrs 
| Pornam, of the Boston Bar. Vol, 2, Annual Digest for 1848, Boston: Charles C. Little and 
4 James Brown. 1849. 

q Again we have the pleasure of calling the attention of our brethren to this most val- 
uable publication of Messrs. Little & Brown. Only a few days ago, we had occasion 
to prove to ourselves how much of a labor saving book it is. Called upon suddenly to 
investigate a point of law to us entirely new, we first had recourse to this work; and 
by means of its excellent Inprx, we were at once guided to the most recent decisions 
settling the question, The present volume contains the essence of 27 volumes of 
Reports. 
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THE WESTERN LAW JOURNAL ADVERTISER. 
NEW SERIES—Vo. II. No. 5—FEBRUARY, 1850. 











H. W. DERBY & CO., PUBLISHERS, 


WHOLESALE AND RETAIL DEALERS IN LAW, MEDICAL, 
MISCELLANEOUS, SCHOOL BOOKS AND STATIONERY. 
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H. W. D. & Co. have, in addition to the works enumerated in 
their Law Catalogue, which can be had gratis on application, con- 
stantly on hand a Large and General Assortment of Law Books, 
both Ancient and Modern; New Books and New State Reports 
from all parts of the United States as soon as published. Public 
and Private Libraries, and the Profession generally, supplied on as 
liberal terms, both as to Price and Credit, as at any other establish- 
ment in the United States. 





SECOND HAND LAW BOOKS 
Purchased or exchanged. | 





ENGLISH LAW BOOKS 
Imported to order with promptness and dispatch. 


ORDERS FOR LAW BOOKS 


Transmitted from a distance through merchants visiting Cincinnati, | 
will be executed at as low prices as if the purchasers | 
themselves were present. 











VALUABLE LAW BOOKS, 


RECENTLY PUBLISHED 


BY H. W. DERBY & Co. 
LAW BOOKSELLERS AND PUBLISHERS, 








Fk NO. 145 MAIN STREET, CINCINNATI. 
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HOLCOMBE’S INTRODUCTION TO EQUITY JURISPRU- 
DENCE, on the basis of Story’s Commentaries, with notes and 
reference to English and American Cases, adapted to the use of 
Students. By James P. Hotcomse. 1 neat 8vo. vol. 


This work contains, in a condensed form, the most important part of Story’s Com- 
mentaries, with an abstract at the beginning of each chapter, of the subjects compre- 


hended under it. 

It has been sought to increase its value as a first book for students, by the addition of 
numerous notes of an elementary nature, containing references to the leading American 
authorities, and such important decisions in England as have been made since the last 


edition of the Commentaries. 
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New York, July 17, 1846. 

I have perused with pleasure, Mr. Holcombe’s Introduction to Equity Jurisprudence. 
It is aclear and able manual or outline of the Elementary principles of Equity, as 
administered in the English and American Courts. I think it may be eminently useful 
in facilitating and recommending the study and knowledge of the Equity administration 
of Justice. Yours respectfully, JAMES KENT. 


To Messrs. Dersy, Braptey & Co. 


et i i 


Lexincton, Dec. 22, 1846. 
Dear Sir—Engagements almost incessant, have, until very recently, prevented me 
from a careful and thorough examination of your “ Introduction to Equity,’’ a copy of 
which you had kindly presented to me. It is more simple and didactic than Mitford or 
Jeremy; and it isso much more condensed and readable than Story, (which is too dif- 
fuse,) as to entitle it, in my judgment, to the patronage of Teachers and Students of 
Rudimental Equity; and I am disposed, as a Teacher of Jurisprudence, to substitute it 
for Mitford, which, though once pre-eminent, and even yet excellent in some respects, 
as an instructive book on Equity, is neither so methodical nor comprehensive as your 
‘* Introduction,’’ which exhibits, with general accuracy, an intelligible outline of the 
principles of modern Equity, and to the young Student, unacquainted with the anatomy 

of this great subject, cannot fail to be useful. Very respectfully, 
G. ROBERTSON. 


To James P. Hotcomse, Esq. 


* An excellent book, peculiarly adapted to the use of the Student; indeed, for him it 
is a capital book; and, in the language of Chancellor Kent, ‘it may be eminently useful 
in facilitating and recommending the study and knowledge of the Equity administration 
of Justice.’ ’’—Western Law Journal, February, 1847. 

















_WALKER’S INTRODUCTION TO AMERICAN LAW, by 

Timorny Waker, (second edition, enlarged and improved.) 
[From Judge Story and Professor Greenleaf. | 

We have examined “The Introduction to American Luw,’’ by Professor Walker, 
with as much care as we could consistently with our avocations, since it first came to 
our hands. It appeared to us to be a work prepared with great judgment and-ability, 
and contains the result of sound and discriminating learning. As a general outline of 
American Law, it is entitled to full public approbation, and cannot fail to be eminently 
useful to Students in their first advances in professional knowledge. It supplies a want 
which has been extensively felt, and is worthy the reputation of the distinguished 
author. JOSEPH STORY, Dean, Professor of Law. 

SIMEON GREENLEAF, Royall Professor of Law, 
Harvard University, Cambridge. 


Valuable Law Books recently published by H. W. Derby &; Co. 





[From the North American Review.] 

“This book is well adapted to the purposes indicated in its title page. It is an admi- 
rable First Book for Students of Law. It is also thoroughly American. The young 
jurisprudent of our country, who is pursuing that gladsome light which his master, 
Lord Coke, has so earnestly commended, may here find a book especially written for 
himself; calculated to remove many of those difficulties which peculiarly beset his path, 
and conduct him at once to the actual structure of American law. 

‘Mr. Walker has presented a perspicuous and condensed view of the vast subject of 
American Law. His language has a simplicity bordering on plainness; but it is intel- 
ligible and expressive. ith more elegance, it would be a happy model of style for a 
didactic work, particularly for a law book. It is devoid alike of professional pedantry, 
and of careful refinement, but is direct and to the purpose, and clearly conveys the 
author’s meaning. The tone and spirit of the book are such as become our country; 
they are congenial with our free institutions, and our expanding social character.” 


HOLCOMBE’S BARTON’S SUIT IN EQUITY, a new and 
enlarged edition of “ Barton’s Suit in Equity,” prepared by James 
P. Hotcomse, Esq., author of “Introduction to Equity Jurispru- 
dence.” 

This work has been entirely re-modeled, so as to suit the practice of the present day, 
and such additional matter incorporated with the ye lh text, as was necessary to 
render it a more complete outline of pleading and practice in the Courts of Chancery. 
It also contains numerous forms of bills, answer and decrees; the Ordinances made by 
the Lord Chancellor Bacon, for the better and more regular administration of justice in 
the Chancery, to be daily observed, saving the prerogative of the Court; the Rules of 
Practice for the Courts of Equity of the United States, promulgated by the Supreme 
Court of the United States; and the Orders for the regulation of the practice and pro- 
ceedings in the Court of Chancery, issued in pursuace of the recommendations of his 
Majesty’s Commissioners, by the Lord High Chancellor, April 3, 1828. 


Opinion of the original work by David Hoffman, Esq., author of “‘ Course of Legal Study.” 

“This is a remarkably perspicuous and satisfactory outline of the practice, in which 
are explained, analytically and scientifically, the various forms of bills, answers, demur- 
rers, pleas, and other proceedings, from the institution to the completion of suit in 
Chancery. It is preceded by a historical essay on the jurisdiction and objects of 
Chancery; the whole of which is a clear and beautiful coup d’@il, admirably adapted as 
an introduction to the study of practice and pleadings in this Court. It appeared in 
1796, and continues to maintain its high rank amidst the numerous works of late date.’’ 


ety ‘ 
McLEAN’S REPORTS. Reports of Cases argued and decided 
in the Circuit Court of the United States, for the 7th Circuit. By Jno. McLxan, Cir- 
cuit Judge. 3 vols., $15. 


GILMAN’S DIGEST. Digest of the Supreme Court of the 
States of Indiana and Illinois, and the Circuit Courts of the United States, for the 7th 
Circuit. By Cuartes Gitman, Counsellor at Law. 1 vol., $5. 


MOREHEAD’S PRACTICE. The Practice in Civil Actions 
and Proceedings at Law, together with Forms of Declarations, Pleas and Replications, 
with Practical Notes, in one large octavo volume. By Hon. James T. Morenmap. $5. 





| 


































NEW LAW BOOKS. 


Phillips on Evidence, sixth American edition, from the 9th London, much improved} 
by S: March Phillips, Esq.; with extensive American Notes, by Esek Cowen and 
Nicholas Hill, jr.; with all the late American Notes, down to 1849, by Joshua M. Van 
Colt, Esq.; Counsellor at Law. 5 vols. 

Bright’s Husband and Wife, as respects Property, partly found in Roper’s Treatise, 
and comprising Jacob’s Notes and Additions thereto; with American Notes, by 


Ralph Lockwood, Esq., Counsellor at Law. 

Barbour’s Supreme Court Reports. 3 vols. 

Comstock’s Court of Appeals Reports, N. Y. 

English Chancery Reports, vol. 20, published verbatim, with American Notes, by John 
A. Dunlap, Esq. Counsellor at Law. 

Dunlap’s Paley’s Agency; a Treatise on the Law of Principal and Agent, chiefly with 
reference to Mercantile Transactions. By William Paley, of Lincoln’s Inn, Esq: 
Barrister at Law; third edition, with large Additions, by J. H. Lloyd, Esq.; third 
American edition, with further extensive Additions, by he ohn A. Dunlap, Counsellor 
at Law. 

American Chancery Digest, third edition; by John A. Dunlap, Esq. 1849. 

Denio’s Reports, N. Y. 4 vols. 


Hill’s “ “= 7 vols. . 
Smith’s Commentaries on Statute atid Constitutional Law, and Statutory and Constitu- 


tional Construction, by E. Fitch Smith, Esq. Counsellor at Law, and Judge of 
Ontario County, N. Y. 

Lockwood’s Reversed Cases in Law and Equity, in the Court for the Correction of 
Errors of the State of New York, from 1799 to 1847, with the names of the Cases, &c. 

Johuson’s Cases, second edition, 3 vols.; with extensive Notes and References, by Lo- 
renzo B. Shepard, Esq. Reports of Cases in Supreme Court, State of New York, 
from 1799 to 1803. Judges during the above Reports, Morgan Lewis, Egbert Ben- 
son, James Kent, since Chancellor of the State, John Lansing, Smith Pidiguen, 


and Brockholst Livingston. 
[-> The above with a general assortment of Law Books, just published and for sale 


b 
° BANKS, GOULD & CO. 
Law Booksellers and Publishers, New York. 
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July 1, 1849. 


GEST & LIGGITT, 


ATTORNEYS AT LAW, XENIA, OHIO. 
The collection of claim: promptly attended to in the counties of Greene, Clark, 
Madison, Fayette, Clinton and Warren. 
Rererences—Blachly & Simpson, Cincinnati; Jacob Strader, Esq. do; King & An- 
derson, Attorneys, do. March, 1849. 


JOSEPH PLUNKETT, 


ATTORNEY AT LAW, ST. MARY’S, AUGLAIZE COUNTY, OHIO, 
Will attend to all business of his profession in the counties of Auglaize, Mercer, Allen, 
and Van Wert. 

RererencesSamuel E. Foote, Esq. Sec’y Life Insurance and Trust Company, 
Cincinnati; Odlin & Lowe, Crane & Davis, Dayton; James H. Hart, Esq. Piqua. 


April, 1849. 12t aid *s 
T. CAREY CALLICOT, 
ATTORNEY AND COUNSELLOR AT LAW, 


No. 45 William Street, New York City. 
T.C.C. has been appointed Commissioner of Deeds, &c. for the States of Ohio, 
Indiana, Illinois, Michigan, Wisconsin, Iowa, Missouri, Pennsylvania, Connecticut, 
ew ey mar Maine, Delaware, Virginia, North Carolina, 


Rkode Island, Vermont, 
South Carolina, Florida, Alabama, Louisiana, Tennessee, and Kentucky; and having 
d particular attention to the laws and practice of the several States with to 
solicits commissions to take testimony. He refers by _per- 


de tions, respectfull 
pri ne to reg E. M. Chamberlain, Goshen, Ia.; James M. , Esq., Balti- 
more, Md.; Samuel H. Perkins, Esq., Philadelphia, Pa.; Hon. John W. Edmonds, 
and Hon. Ogden Hoffman, New York. 

July 1, 1849. 12t. 
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